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Abstract

Due to the technological revolution, trading has crossed the barriers of nations’ borders. 
The technological revolution has given easy access to various resources, which have been 
distributed in different parts of the world and which until now have remained unused. 
Technology, then, has reduced the world to a global village. On one hand this development 
leads us to the concept of “one world, one economy”, but on the other hand it has also raised 
various issues of concern which are of economic, social and political nature.
Of all the issues mentioned above, many scholars propose to critically assess the issue of 
taxes associated with multinational corporations that change or evade due to cross-border 
transactions. Avoiding tax evasion is done through various means and different methods 
regulated by the respective governments. One of the principles of control of these transactions 
which try to lighten the tax burden in different countries is comparability. This principle is 
measured by several methods, but the most common and well-known is the Market Price 
Principle or Arm’s Length.
This paper studies this method, its conditions, its prevalence and makes a study on the 
Albanian legal regulatory framework which makes possible the application of this and other 
less used methods in determining the transfer price. 

Keywords: Double Taxation, Transfer Pricing Methods, MNC, Market Price Principle, Arm’s 
Length.
 

Introduction

In cases where there is a dispute or a change in the parameters of measuring the 
Transfer Pricing, the government and taxpayers face the constant challenge of who 
is right and who is not according to international law. This uncertainty and lack of 
clarity on issues related to Transfer Pricings currently and in the future could repay 
the investments of foreign multinational companies in Albania.
The researcher thinks that a critical study of the Transfer Pricing regulations, in the 
subject of Transfer Pricing can help in an area where there are few genuine studies 
on the rules and issues related to Transfer Pricing in Albania and shed light on the 
regulatory framework. . This study can help national businesses that currently have a 
part of business in foreign countries, international businesses that are currently doing 
business in Albania as a guide on the rules and regulatory framework. It can also 
help other future more complete studies of the author himself or other authors as a 
starting point on the functioning and problems that may exist in Albania.

The Problem of Transfer Pricing and Evasion through Transactions

The concept of transfer pricing has been seen so far through the prism of optimal 
allocation of costs and revenues between several divisions of a group with the 
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ultimate objective of minimizing tax liabilities and on the other hand maximizing 
profits. In order for companies to maximize their international operations, internal 
transfer pricing objectives such as sharing autonomy and managerial motivation are 
often under-optimized in favor of the most important international goals perceived 
as significant tax cuts through reallocation of revenue in order to maximize profits. 
Given the current climate of globalization, many companies find themselves forced 
by competition to operate across national borders or as a result of company expansion 
plans. Consequently, the role that Transfer Pricing plays in the deliberate redistribution 
of resources between some tax jurisdictions has become even more pronounced 
against the background of the turbulent economic climate that has plagued the world. 
This is because, on the one hand, MNCs have become more desperate to maximize 
profits and stay in business, while on the other hand, international tax jurisdictions 
have become even more determined to ensure compliance with tax regulations . In 
this sense, the possibility that the management of an MNC is in conflict with the 
tax authorities is even more likely. therefore An MNC may find itself in a difficult 
position to use transfer prices set primarily by matching this method with that of the 
tax in mind.
This international trend has had its impact in Albania as well. In recent years, there 
has been a significant increase in payments from Albanian companies to foreign 
companies within the framework of managerial services, technical services, etc. Such 
a situation is especially pronounced in the context of the global crisis. Due to legal 
loopholes, neither the tax administration in Albania nor local companies have been 
able to “challenge” the invoices received by the group in the event that these invoices 
may have been overloaded or out of market prices. Determining the appropriate price 
called the “transferable price” for the transfer of products or services between related 
parties within the group is the legal obligation that has been missing in Albania and 
that addresses this issue.
It remains important to note that Transfer Pricing in itself does not necessarily 
involve tax evasion. International transactions, which affect different countries with 
different economies and not always very similar market rates, make the concept of 
Transfer Pricing based on “market value” many times more difficult than when these 
transfers occur within the market. the same state. So although tax avoidance may 
not be absolutely the goal of prices set for products or services offered by resident 
companies in developed countries (eg Germany, Austria, etc.), taking into account 
market conditions in Albania these prices they may seem exaggerated and give the 
impression of an artificial overload, when in reality they are prices based on a market 
that is different from that of Albania. As can be seen, Transfer Pricing remains one of 
the most sophisticated tax legislations internationally. Transfer Pricing methods are 
complex and involve the engagement of the most qualified fiscal, legal and economic 
expertise.
In addition to the expertise, which should be of the highest degree by both the tax 
administration and the taxpayers or their consultants, one of the most challenging 
issues will be the identification of the market price for the transactions that will be 
applied in the relationship. with the group by the respective branches and subsidiaries 
in Albania. Taxpayers should be able to identify evidence that these prices are at 
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market level and vice versa for the tax administration. This can be simple in the case 
of quoted prices, but in cases where there is a lack of public information available to 
taxpayers and tax institutions (such as in the case of specialized products or services).

Legal Transfer Regulatory Framework in Albania

In Albania, the legal framework for Transfer Pricings consists of three main acts or 
documents on which it is based. These three documents are:
1. Law 42/2014 “On some additions and amendments to law no. 8438 dated 

28.12.1998” On Income Tax “, as amended. 
2. OMF No. 9 dated 27.02.2015
3. Instruction no.16. Date 18.06.2014 “On Transfer Pricing”
The conceptual and legal framework in Albania regarding the transfer of prices 
consists of three main documents and is drafted on some basic documents and on a 
law which is law no. 42/2014 “On some additions and amendments to Law no. 8438 
dated 28.12.1998 On Income Tax ”. According to this law we also have the regulation 
of the concept and recognition of the key terms of transactions between related parties.
The first article of law 42/2014 which amends the original law no. 8438 and touches 
on articles 36-36 / 7 considers it as two related parties:
“A) Two persons are considered to be related parties, when:
i) a person participates directly or indirectly in the management, control or capital of 
another person; or
ii) the same person / persons participate directly or indirectly in the management, 
control or capital of both persons.
b) A person participates directly or indirectly in the management, control or capital 
of another person, when:
i) that person owns, directly or indirectly, 50 percent or more of the share capital of 
the other person; or
ii) effectively controls the business decisions of this other person. ” 1

The same article of the same law defines which are called independent parties, 
which according to the law are parties that are not related to each other in terms of 
ownership, shares or mutual control. The conditions are also set when a transaction 
between related parties is called controlled:
“- one of the parties to the transaction is a resident and the other a non-resident;
- one of the parties to the transaction is a non-resident having a permanent residence 
in Albania, to which the transaction is attributed, and the other party is another non-
resident;
- one party to the transaction is a resident and the other party is a resident who has a 
permanent residence outside Albania to which the transaction is attributed; ”  2 
It is included in this law and its object is any business relationship between a non-
resident and a permanent establishment in Albania of that non-resident, any business 
relationship between a resident and his permanent establishment outside Albania.

 1 Law 42/2014. Article 1 / a, b. For Some Additions and Amendments to Law no. 8438, Dated 28.12.1998, “On 
Income Tax”, Amended. 24.04.2014.
 2 Same source. Article 1 / ç.
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According to the law, any transaction between independent parties will be called 
“Uncontrolled transaction”. Another important term in the law which is detailed 
and included in an instruction of the Ministry of Finance No. 9 dated 27.02.2015 
on “Advance Pricing Agreements” is a procedural agreement between one or more 
taxpayers and one or more many tax administrations, in order to resolve potential 
Transfer Pricing disputes in advance, determining, prior to the performance of 
controlled transactions, a set of appropriate criteria for determining the compliance 
of these transactions with the market principle.
The important concept of Transfer Pricing which is clearly expressed in this law is 
the fact that: “if a taxpayer who is subject to profit tax participates in one or more 
controlled transactions, he must determine the taxable profit in a way that is in line 
with the market principle. The taxable profits of a taxpayer participating in one or 
more controlled transactions shall be deemed to be in accordance with the market 
principle if the terms of those transactions are not different from the terms that would 
have been applied between the independent parties in the transactions. comparable, 
performed in comparable circumstances. 3 
Also in this law, article 3 explains in detail what is and why comparability is needed. 
The concept of comparability is critical for determining the price of transactions in 
terms of the market principle established in one of the above methods. According 
to this article, an uncontrolled transaction is comparable to a controlled transaction 
in the following cases: “a) when there are no significant differences between them 
that may materially affect the financial indicators being controlled, according to 
the appropriate method of Transfer Pricing; or (b) where such differences exist, 
a reasonable adjustment shall be made to the relevant financial indicator of the 
uncontrolled transaction in order to eliminate the effects of those differences in 
comparison. ” 4 The factors that will be considered to determine whether two or more 
transactions are comparable to the extent that they are economically appropriate to 
the facts and circumstances of the transaction are: 
•	 characteristics of the transferred property, goods or services; 
•	 the functions assumed by each party in relation to the transactions, taking into 

account the assets used and the risks assumed;
•	 contractual terms of transactions; 
•	 the economic circumstances in which the transactions take place;
•	 business strategies followed by the parties in relation to the transactions. 
In addition to what is provided above, the most appropriate method of Transfer 
Pricing will be chosen among the methods defined and described in this law. They 
are: a) the comparable uncontrolled price method, which consists in comparing the 
price set for goods or services transferred in a controlled transaction at the price set for 
goods or services transferred in a comparable uncontrolled transaction; b) the resale 
price method, which consists in comparing the resale margin that a buyer of goods 
in a controlled transaction gains from the resale of that property in an uncontrolled 
transaction, with the resale margin obtained in uncontrolled transactions. comparable;
c) cost plus method, which consists in comparing the increase (profit margin) over 
 3  Same source, article 36 / 1-2.
 4  Same source, article 3.
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direct and indirect costs in the supply of goods and services in a transaction controlled 
by growth, the profit margin of these direct and indirect costs in the supply of goods 
and services in a comparable uncontrolled transaction; ç) the method of net transaction 
margin, which consists in comparing the net profit margin to an appropriate basis, 
eg costs, sales, assets, that a party reaches in a controlled transaction, with the net 
margin of profit on the same basis achieved in comparable uncontrolled transactions; 
d) the method of sharing the profit of the transaction, 5

These are the methods used to determine comparability between transactions. The 
business or taxpayer may use another method of pricing in addition to the permitted 
methods, when it can show that the method used by it gives better and more accurate 
results in terms of comparability and compatibility of the method with the market 
price. The condition imposed in this case is that the taxpayer himself must prove 
that this method used gives better results. To determine compliance with the market 
principle for a controlled transaction, no more than one method is required.
When a taxpayer has used a Transfer Pricing method to set the remuneration of his 
controlled transactions and this method of Transfer Pricing is in accordance with 
the provisions of this article, then the tax administration’s control over whether the 
terms of the controlled transactions of the taxpayer are in accordance with the market 
principle, based on the method of Transfer Pricing applied by the taxpayer.
Controlled transactions that are similar, or that are economically closely related to 
each other, can be combined for both comparability analysis and transfer pricing 
method. Also in the following articles are defined which indicators will be measured 
or will serve as a measurement basis for controlled transactions. Thus, indicators 
such as prices, margins and profit margins arising from Transfer Pricing methods in a 
group of controlled transactions are called market range. By law, the market indicator 
or range which is the same or within the same level as the indicators used in pricing 
methods will not be subject to adjustment by the tax administration. The information 
received from the tax administration must be provided by the taxpayer himself as 
well as sufficient analysis to verify that the terms of his controlled transactions are in 
accordance with market principles.
When there is an arrangement on transactions controlled by a tax administration of 
another country, and this arrangement results in a taxation in the country where the 
adjustment is made, if it was previously taxed in Albania and Albania has a double 
taxation agreement with that country, then the Albanian tax administration makes 
the appropriate adjustment to the value of the tax imposed on the taxpayer. 
Also any business can agree with the tax administration to set a series of criteria for 
an advance pricing agreement in relation to the criteria of compliance with the market 
principle for a specified period. Regarding this possibility, the regulatory framework 
is based on the instruction of the Ministry of Finance UMF No. 9, dated 27.02.2015.
This agreement defines how it is known and when these agreements are created 
between business actors and the tax administration. The types of agreements are:
a) Unilateral Advance Price Agreements - through which an agreement is concluded 
between a taxpayer and the General Directorate of Taxation (GDT) regarding the 
implementation of Article 2 (4), Articles: 36-36 / 7 of the Law “On income tax ”, as 
 5  Same source, article 36/2. 
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amended, for specified controlled transactions.
b) Bilateral Advance Price Agreements - through which a taxpayer requests that the 
General Directorate of Taxation reach an agreement with a partner of the double 
taxation convention (tax authority of the other contracting state) regarding the 
application of the enterprise article related to the relevant double taxation convention 
on specified controlled transactions.
c) Multilateral Advance Price Agreements - through which a taxpayer requests that 
the General Directorate of Taxation reach agreements with two or more partners of the 
double taxation convention regarding the application of the articles of undertakings 
related to the transactions of controlled specified. 6

Conclusions

The regulatory legal framework for Transfer Pricings in Albania is based on OECD 
guidelines as a starting point for regulation and the conceptual legal framework 
that all OECD member countries tend to follow. Also in Albania a conceptual legal 
map has been drafted which is based on laws that have been adapted and guidelines 
which aim at an accurate and impartial interpretation of national and international 
law further. One of the international trends in developed countries and beyond is the 
challenge to regulate and control the ever-increasing transactions. Along with this 
dynamic, increasing international volume come the risks that accompany it and that 
often become the cause of dispute between the tax authorities of one country and 
companies operating in many countries simultaneously.
In this process, of course, Albania is following and applying the best international 
practices as well as the guidelines of the OECD and other organizations which 
regulate or comment on the rules of Transfer Pricing. Albania relies on three basic 
documents and in its guidelines has clearly defined the way of placement and in 
which cases the principle of market price will be accepted internationally known as 
Arm’s Length, which is the number one cause of dispute that the authorities have 
with companies. and the ways in which they choose to charge for their goods and 
services with subsidiaries or companies affiliated with or controlled by them.
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