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Abstract

The issuance of an administrative act is not an end in itself if it does not meet the legal 
requirements sanctioned by the constitution. In this way everyone will be educated with the 
idea of being superior or subordinate, everyone will be accustomed to the strict implementation 
of duties and rights which are inevitably recognized by the legislation of the respective 
countries. No legislature should be against the will of the people, as the constitution itself 
is the expression of the people to whom it belongs. The aim of the so-called administrative 
justice is to provide private persons with the possibility of fulfilling their interests and in case 
of violation, to ensure the legal compensation. Part of the administrative justice are also the 
legal mechanisms that ensure control over the activity of the administration. The source of 
the administrative justice is the constitution as it carries within itself the will of the people 
to whom it is addressed and the latter aims to realize the legitimate rights and interests. The 
mandating executive activity of the administrative bodies is subject to the internal control and 
the external administrative control. It is the main control mechanism in the implementation of 
all tasks in accordance with the law and a guarantee for the respect of citizens’ rights. Since the 
administrative activity materializes, inter alia, by an administrative act, I considered it crucial 
to focus my research on the review of the administrative act. The paper aims to highlight 
the review of the administrative act as an opportunity given to the public in order to pursue 
legitimate interests, as well as as an opportunity given to the administration to fulfill the tasks 
set by a democratic society.

Keywords: Judicial control; Administrative Act; Judicial Review; Jurisdiction; Competence; 
Administrative Complaint; Administrative Activity; Administration.

Introduction

The control instrument over the public administration, both internal and external, 
is not sufficient enough to satisfy the needs of the individual interest, which is often 
sacrificed, therefore it is foreseen the review at court level 1.
The Legal Institute of Judicial Review realizes the fullest protection of the legality 
of acts or actions of the administrative bodies. The court is the only one instrument 
that can properly assess the legality of the exercise of the administrative activity, as 
well as it notes the violations of the administrative norms. The control exercised by 
the court does not diminish the administrative control at all, but gives a great help in 
restoring the violated right, in those cases when the administrative control itself has 
not managed to fully guarantee the legality of the administrative acts. Therefore, it is 
 1  Caretti Giappicheli. Istitucioni di diritto publico Torino 2004, pg. 294-295.
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the judicial control the one which ensures the protection of legality of the functioning 
of the public administration, as well as it constitutes a constitutional guarantee for the 
citizens and for the protection of their rights.
Until 2012, the administrative matters were not specifically assigned to the jurisdiction 
of courts established for this purpose and designated as administrative courts. This 
became possible only after the adoption of the law “On the organization and functioning 
of administrative courts and adjudication of administrative disputes.” This law sets 
mandatory rules for the subjects of administrative proceedings, such as state bodies, 
legal entities and citizens for the adjudication of administrative disputes, the execution 
of administrative court decisions, as well as the organization of administrative courts.
Court decisions are more numerous on disputes of full jurisdiction, than on disputes 
over the legality of administrative acts. All this is related to the fact that in such 
disputes the court is not limited to the cancellation of the administrative act, but it 
takes decisions on concrete administrative matters. As a rule, this is the function of 
the administrative courts.
A lawsuit can be filed when the plaintiff argues that the administrative act is illegal 
and that his interests and rights are violated directly or indirectly, individually or 
collectively. Therefore, in order for the plaintiff to be legitimized, he shall, in the first 
place, argue that the administrative act is illegal. This argument must be clarified 
since the moment of filing a claim in court, otherwise, the single judge shall return 
the claim by setting a deadline for its completion. In cases when the plaintiff does 
not complete the deficiencies within the set deadline, the lawsuit is considered not to 
have been filed and is returned to the plaintiff together with other acts. The obligation 
of the plaintiff to argue the act illegality in the claim, is clearly stated by Article 154 of 
the Civil Procedure Code, where it results that, inter alia, that the claim shall contain 
the statement of facts, circumstances, documents, other evidence materials as well as 
the law on which the claim is based.
The obligation of the plaintiff to argue that the administrative act is illegal, which 
is explicitly expressed in the procedural law, contains in itself the principle of 
presumption of legality of the administrative act. This means that the administrative 
body has issued the act in accordance with the law and that the plaintiff has the 
burden of proof to argue its illegality, as the party claiming a right has the obligation 
in accordance with the law to prove the facts on which it bases its claims, hence the 
burden of proof.

1. Reasons for the judicial review of the administrative act

The main reasons for a judicial review are: non- observance of form and procedure, 
insufficiency of competencies, exceeding jurisdiction, substantial defects 2.
Non-Observance of Form and Procedure 
Non-observance with the requirements of the form or procedure regarding the 
issuance of the act by an administrative authority in the exercise of its power, is 
considered to be a sufficient reason by the code of the administrative procedures to 
make the administrative act or action subject to the judicial review. Acts which do not 
 2  www.itap.gov.al.
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comply with the relevant form and procedure required by law are absolutely invalid. 
Regarding the non-observance of the form and procedure, it is essential to mention 
that not every case constitutes a reason to consider the act as absolutely invalid. Non-
observance with these elements shall be of such a character and importance that it 
has directly affected the issuance of the administrative act. A minor violation of the 
procedure or form of the act cannot cause absolute invalidity of the administrative act.
The nature of the violation is assessed by the body that is in charge of reviewing the 
invalidity of the act. Serious violations of form and procedure are treated differently, 
which directly affect the act such as the issuance of a decision of the Council of 
Ministers, which fails to reach the quorum necessary to hold the meeting, constitutes 
a flagrant violation of the procedure. Moreover, there are considered absolutely 
invalid those acts that are approved by voting contrary to the legal procedure as such 
may be a decision of the Council of Ministers on appointing an official, not waiting 
for the proposal of the relevant minister, as it is stated by the law, as the case may 
be. Another example of non-observance with the formal aspect  is the case when the 
entry into force of an act of the Council of Ministers requires the signatures of the 
Prime Minister and that of the  Minister which proposed it.
This example illustrates not only the violations on the formal aspect but also on the 
procedure. Thus, the administrative act is not inadmissible for non-observance with 
a formal or procedural request, in case when such a violation would not provide any 
change in the decision.
There are two cases when the violation of procedure and form may not constitute a 
violation of the legal process, and, consequently, may not be considered significant:
1. non-observance  of the form or procedure in a concrete case may not have had a major and 

necessary impact on the administrative act issued;
2. in cases when the issued decision can be legally defended on other grounds as well.
In the first case it must be proved or concluded that the administrative body had 
no possibility of taking any other decision, even if the procedures and forms were 
followed. A typical example is the case of deficiency of signing an examination report 
or deficiency to provide information on a project.
In the second case, despite any formal violation, the solution given by the administrative 
body for other circumstances is legal. Non-observance with the hearing of a citizen, 
in his application, may appear insignificant only if the application is rejected on the 
basis of non-observance with certain conditions or criteria regarding  its admission. 
However, this is an exception to the rule that addresses the principle of hearing as 
a constitutional principle whose non-observance directly affects the principle of 
protection and the observance with a due process of law.

Lack of competencies

Insufficiency or lack of competencies to issue an administrative act can appear 
in different situations. An administrative decision, issued by a person who is not 
appointed to a public office or function, which is suspended, is not a legal act and 
thus is invalid. In addition to that, an act issued by another body that does not belong 
to it by law, is invalid. Lack of competence can also be in cases when an employee 
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participates in a decision when he/she is forbidden to participate for the fact that he/
she meets one of the conditions of Article 37 of the Code of Administrative Procedures 
or even Article 43 of the same code. The existence of these two provisions constitutes 
a guarantee for the citizens and it is respected the principle of impartiality of the 
activity of the public administration bodies.  

Exceeding jurisdiction

There are cases when an administrative authority acts on an issue that extends beyond 
its territorial boundaries, which is related to the exceeding of territorial jurisdiction.
It is known that the regulation of a legal relationship in a certain territory is subject 
to the administrative body or authority provided with the competence by the 
law. Violation of territorial jurisdiction affects the validity of the issued act and 
consequently the review. On the other hand, the public authority can act on matters 
that do not belong to it at all. This is considered a transfer of substantial jurisdiction. 
This can be encountered, for example, when an authority of a lower rank performs 
the functions of a higher body or vice versa. It should not be confused with the 
delegation of powers, as the law allows the transfer of one or more powers from a 
higher body to the lower one aiming at a better exercise of these functions.

The shortcomings of the act

Acts which have shortcomings in their content or substance may be opposed in legal 
way, after having exhausted the administrative recourse.
The actions of the administration, which are not based on law or which derive 
from misunderstandings or misinterpretation of the law, have legal shortcomings. 
Misinterpretation of the law leads to acts or actions that at first glance may not 
seem illegal, but when encountered, they can be opposed. An act which is unclear 
can also be opposed in court. Article 109 of the Code of Administrative Procedure 
states that any administrative act provided by the above Article shall also contain 
its reasons. The reasoning of the act must include the essential facts and legal bases 
that the competent body has taken into account in reaching its decision. In the case 
of important administrative acts, the reasons shall also include the viewpoints on the 
basis of which the body has exercised its freedom of judgment.
The reasoning of an act has a subjective character in the way the reasoning of the act is 
conceived by each concrete authority. The reasoning shall be clear and shall include 
the legal and factual basis. There is no need to justify the act that complies with the 
request of the interested person and does not cause injustice to third parties or even 
to justify the standard types and as such cannot be opposed in court.

2. Forms of judicial review

2.1. Review by the administrative court
Administrative courts have the authority to review disputes:
- related to an administrative action, regardless of its form and type;
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- related to labor relations regulated by the Labor Code, in which the employer is a public 
body;

- with a normative sub-legal act of central bodies or bodies of local government units.
The Administrative Court does not review disputes, which are related to normative 
bylaws, which according to the Constitution, are under the competence of the 
Constitutional Court, or the review of which, according to the legislation in force, 
is under the competence of another court, or according to which the employer is the 
equality public body. In case of filing such lawsuits, the court mainly decides to take 
the case out of its jurisdiction or to declare incompetence and to send the acts to the 
competent body.
There are several types of administrative disputes:
- Objective administrative disputes and subjective administrative disputes. 

Administrative disputes of a subjective nature are those cases when the (individual) 
administrative acts become the subject of review, while objective administrative 
disputes are those that can be filed against general (normative) acts.

- Disputes over the legality of the act and disputes over full jurisdiction. Regarding 
the dispute over the legality of the act, the court assesses whether the impugned 
administrative act has violated the law in the material or formal sense, while in the 
dispute of full jurisdiction, the court decides the disputed relationship.

Judicial review and, conversely, the right of individuals and legal entities to go 
to court, is related not only to the existence of general principles, but also to the 
clear and concrete definition, explicitly stated in the special laws of circumstances, 
conditions and concrete procedures for the potential or mandatory investment of 
the administrative jurisdiction and, in any case, of the judicial jurisdiction, for the 
acceptance, consideration and issuance of the relevant decision on a dispute, on a 
claim or complaint of the interested parties subject to the realization or protection 
of their legitimate rights and interests. But due to the cases of unclear formulation 
of the legal provision, there are confusing positions and controversy in the case law 
about the issue whether following the administrative (administrative appeal) way to 
resolve the administrative dispute before the subject addresses it to the court, is one 
of the his/ her rights or is an obligation.
As it is known, you can file a lawsuit at the administrative court requesting the 
repeal or amendment of an administrative act as well as in cases when the refusal 
to approve an administrative act is opposed or left without review within the set 
deadline (30 days ), then objection to the competent administrative body is always 
made  after the administrative recourse has been exhausted. This claim can be raised 
when the plaintiff argues that the administrative act is illegal and that his/ her rights 
and interests are directly or indirectly violated 3.
The lawsuit for adjudication of an administrative act must be accompanied by the 
administrative act being opposed, as well as other supporting documents. The 
lawsuit for opposing an administrative act is filed in the court where the center of the 
administrative body against which the lawsuit is directed is located. In the case when 
the lawsuit is submitted to the court, in the territory of which the administrative 
 3  Law No. 49 / 2012 “On the organization and functioning of administrative courts and adjudication 
of administrative disputes”.
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body is based, it sends it no later than three days to the court where the section for 
adjudication of administrative disputes has been established. The dispute review 
must be completed within 30 days from the date of registration in court. This 
deadline is legal and must be respected, even though there are arguments such as: 
all procedural rights should be stated to the parties, such as the dismissal of a judge, 
etc., that normally prolong the trial. Nevertheless, the deadlines should be met, since 
it is a legal deadline.
The right to file a lawsuit against an administrative act 30 days from the day of 
announcement, or notification of the decision of the highest administrative body, 
which has reviewed the complaint through administrative terms, except in cases of 
direct complaint to the court such as the case of administrative contracts . This term 
starts from the day of announcement or notification of the administrative act against 
which the lawsuit has been filed. Also in the case when the highest administrative 
body has not reviewed the claim of the citizen within the set deadline, the latter can 
address the court. This rule that legislates the right of citizens also aims to discipline 
the activity of administrative bodies.
In his claim, the plaintiff may request the court to suspend the implementation of 
the administrative act. The court may allow the suspension when there is a risk 
of causing serious and irreplaceable damage and this suspension must always be 
justified. The institute of merging lawsuits into a single one is also known when they 
are addressed to a single administrative body, have the same object and are under 
the competence of the same section. The trial is carried out by one judge only in cases 
when the lawsuit for opposition of administrative acts, worth more than 10 million 
ALL, is adjudicated with a trial panel composed of three judges.
The court must always make a decision, and may decide:
1) dismissal of the lawsuit when the administrative act is found to be fair and grounded
2) ascertaining the invalidity of the administrative act
3) partial or complete cancellation of the administrative act
4) the obligation of the relevant body to issue a new act, in accordance with the law or to take 
measures to restore the violated right
5) specification of rights and obligations through the plaintiff and the administrative body in 
the relationship in conflict, according to law.

2.2. Judicial control of discretionary acts
Discretionary power, or discretion which means the right of public administration 
to exercise public authority for the realization of a lawful purpose, even without 
the expressed authorization of the law. The concept of discretion seems to justify 
the administration action, even in exceeding the legitimate competencies, as long 
as the goal pursued by the administration is legitimate. In fact, discretion is the 
embodiment of efforts to reconcile legality with efficiency during the work of public 
administration. When public administration exercises discretionary power, it must 
be exerted in accordance with the constitution, and the legislation in force, as well as 
the principles of law. 4

In addition to sanctioning the principle of internal and judicial control over acts in the 
 4  Brian Thompson, Constitutional and administrative law, Mejrick library Great Britain 93,  fq 303-304.
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Code of Administrative Procedure, the principle of review of acts of a discretionary 
nature has been recognized. As long as the administrative authorities are authorized 
to act with discretion, the courts have the right to consider whether the rejection of 
the act, or the neglect, is unlawful, because the discretion may have been exceeded or 
not exercised within the scope of the authorization. When the administrative body is 
authorized to act at its discretion, it must exercise discretion in full compliance with 
the authorization and the legal restrictions must be respected. In the event that an 
illegality arises, as a result of deficiencies in the exercise of discretion or abuse, both 
fall in the realm of judicial control. The forms of overcoming discretion are different. 
The most common case is when the administrative authority does something for 
which it is expressly unauthorized by law, such as appointing a civil servant to a 
certain position and making his payment beyond the fund set aside for this purpose, 
in a time when the structure of the institution does not provide for such a place.
Another form of overcoming discretion is deficiency in exercising discretion. Such 
are the cases when the administrative body does not exercise discretion due to 
indifference, misinterpretation of the law, or that it thinks it is limited to exercise this 
right. The granting of discretion implies that the adjudication of each case should be 
done separately and not in a certain way, as it is necessary to take into account the 
specific facts, and each issue should be evaluated case by case. This does not preclude 
the implementation of practices, insofar as these approaches do not preclude review 
of the particular circumstances of individual cases. Also a discreet decision of a lower 
body, which, based on the law, only the highest authority can take, is tantamount to 
exceeding discretion. The illegality of an administrative action arising from the non-
exercise of discretion can be remedied, but only if it occurs before the completion 
of the opposition proceedings before the administrative authority, and not after the 
completion of this process. Through the abuse of discretion, the public administration 
body commits an illegality through the deliberate non-observance of the internal 
legal restrictions, given for the exercise of discretion. Abuse of discretion can be 
objective or subjective. An objective abuse comes from non-compliance or violation 
of constitutional and legal principles. Meanwhile a subjective abuse is the result of 
exercising discretion for a wrong purpose, exercising it for inappropriate motives. 
These two types of abuses are intertwined and can rarely be found separately.

2.3. Constitutional review
Code of Civil Procedure expressly states that you can not address the administrative 
sections for these types of acts:
a) administrative acts of the council of ministers and other institutions of administration 
of central or local level that have a normative character, except when they violate 
human rights and fundamental freedoms, as well as other legitimate interests of 
natural and legal persons
b) administrative acts that have special legal regulation and are related to the 
appointment and dismissal of public officials
c) administrative acts which according to the constitution are within the competence 
of the constitutional court.
Therefore, the question rightly arises who controls the legality of the above acts?



European Journal of Economics, Law and Social Sciences 
IIPCCL Publishing, Graz-Austria

Vol. 5 No. 2
June, 2021

ISSN 2519-1284
Acces online at www.iipccl.org

583

The Constitutional Court is the one that decides on the compatibility of normative 
acts of central and local bodies with the constitution and international agreements 5. 
Constitutional review is considered a new legal institute. The need for the 
existence of a review body of constitutional character over the activity of the bodies 
representing the three powers in the field of issuing legal acts, the exercise within 
the scope of competencies recognized by law, as well as the protection and respect 
of fundamental freedoms of individuals. The consequences of constitutional review 
directly affect the validity of normative acts. If the general court takes the law as 
the basis and cannot repeal it, if it analyzes the normative bylaws and can avoid 
them in resolving the specific case, this in all cases does not result in their invalidity 
as acts. The constitutional court does what general courts cannot legally invalidate 
the law and other normative acts, excluding them from the normative system. The 
distinction of normative acts is made by certain criteria. It is general, it envisions 
abstract hypotheses, and is not exhausted by a single implementation act. An act 
is not necessarily normative even when referring to a wide group of persons, if it 
is exhausted by its implementation. Thus, a government decision that regulates an 
expropriation issue for a group of persons and with its implementation achieves 
the goal, is not a normative act. It ceases to act because the object or issue is fully 
realized. When a normative act violates the interests of individuals, it is reviewed 
for legality by general courts, but it is essential to understand that this court has no 
jurisdiction to cancel or repeal any normative act, both legal and by-law. It can do 
this only for individual acts, i.e., for acts implementing legal norms. The question, 
whether a normative act in itself violates the interests of individuals has only abstract 
significance, because without its implementation through individual acts, there is a 
general category of persons who may be affected. We therefore distinguish two sides: 
one which can be repealed through constitutional review, e.g. the normative decision 
of the council of ministers or on the other hand when the general court is competent, 
e.g. a ministerial instruction and this takes it into account, but repeals the individual 
act issued in its implementation. One of the most confusing issues of constitutional 
review is unconstitutionality and illegality. In principle, any normative act can be 
directly or indirectly unconstitutional. Thus, a normative decision of the government 
may be contrary to a substantive law, which is in accordance with the constitution. 
It follows that the decision is also unconstitutional. Any normative act that is not 
issued on the basis, and for the implementation of laws and principles on the basis 
of which it is issued, are constitutional. So, any distinction between illegality and 
unconstitutionality is erased. On the other hand, it can be proven as illegal when the 
authorizing law is violated by a normative act, as unconstitutional when the act was 
issued without an authorizing law. Administrative bodies do not have normative 
autonomy without legal authorization. There must be an interruption through 
illegality and unconstitutionality, and the limit of interruption must be the law, as 
a more concrete act than the constitution. Violations of the rights of persons by this 
normative act will be analyzed in the general court, which has the right to decide 
according to law, not taking into account the act at all. Whereas when the act comes 
 5  Article 131/c states: The Constitutional Court decides on the compatibility of normative acts of central and local 
bodies with the constitution and ratified international agreements.
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out without authorizing law we can have unconstitutionality, and in these conditions 
the constitutional court is the competent body, as it reviews the compatibility of 
normative acts of normative acts of central and local administration bodies with the 
constitution. Eventually when the normative act is in violation of the authorizing 
law there will be illegality, so the general court is competent to resolve the case, not 
taking into account the act. This comes as a result of the normative system, which is 
hierarchical, i.e. built in scales. Only a direct relationship of the normative act with 
the constitution legitimizes constitutional control.
Interference with illegality precludes direct control of constitutionality. For the 
illegality of normative acts, more precisely for individual acts deriving from these 
normative acts, the competent control is that of the general court, which in relation 
to the illegal normative act, does not take it into account, and in relation to the 
individual act issued on the basis of the illegal normative act, repeals it. In both cases 
the basis is the law. There is a third case when the normative act is contrary to the law, 
but in accordance with the constitution, because the law itself is unconstitutional. It 
is a rare case, the general court has only the alternative of referring the law to the 
constitutional court in incidental control, since judges deem that laws are in conflict 
with the constitution and the agreements do not implement them, they suspend the 
trial and refer the matter to the constitutional court, or disregard for the normative 
act and repeal of the individual act. Constitutional control requires special trial 
procedures, which are influenced by various elements related to the initiation of the 
trial, i.e. the right of subjects to put the constitutional court on issues that fall within 
its jurisdiction, with the deadline and manner of submission of the claim, with the 
time and exhaust of other legal remedies required, with the important nature of the 
case, with the character of the content of the opposed legal acts, with the burden 
of proof, with the content and effects of the decisions given by the courts, with the 
manner and time of their promulgation, with the legal force, with the consequences 
that they create, etc.

3. Review of the constitutionality of the president’s acts

The review of the president’s acts is also known. The Constitution of the Republic 
of Albania has an amendment compared to the previous constitutional provisions. 
Initially, the constitutional court had the right to review the compatibility of laws and 
acts that have the force of law with the constitution and the decree of the President 
of the Republic, in urgent cases it could have a normative character, was rightly 
interpreted as an act that had the power of law and from this point of view the decree 
was subject to the abstract review of the constitutional court.
The current constitution does not explicitly recognize the right of the president of 
the republic to issue normative decrees. An exception is made for war cases, as the 
right to issue normative acts by the force of law is recognized only to the council of 
ministers. This means that the decree he issues to exercise his powers takes on an 
individual character. Exactly the concept that is created for the presidential decree 
as an act of individual nature and not with the force of law, we conclude that these 
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decrees are not subject to abstract control, but to common administrative jurisdiction. 6 
The code of civil procedure highlights that the decrees of the president are not the 
object of general court jurisdiction. This creates the impression that the decree, as a 
legal act issued by the head of state, remains out of any judicial control. However, 
this moment should be analyzed and evaluated in close connection with the meaning 
contained in the procedural principle that the court cannot refuse to review and give 
decisions on issues submitted for review, on the grounds that the law is missing, it 
is incomplete, there are contradictions, or it is unclear. It is important to distinguish 
between presidential decrees. He issues decrees of a political nature, which are 
considered as acts of high executive power, such as decrees for the appointment 
and dismissal of ministers. It is understandable that the decrees of the president of 
the republic that are considered to be of a political nature, cannot be the subject of 
judicial review by the general courts nor by the constitutional court. They are acts 
that express the sovereignty of the state and the protection of high public interests 
and as such, are based on trust and loyalty. For other acts of the president of the 
republic of administrative nature, and related to the dismissal of a public official, the 
removal of ranks or even issues of citizenship, the legislator makes the distinction by 
special laws 7.

4. Administrative act between judicial and constitutional jurisdiction

There is no doubt that the best and the most thorough defense of legality can only 
be realized or be provided by the courts. In fact, they are able to assess the right 
side of the administrative activity, to examine whether the administration has acted 
in accordance with the law or, whether it has violated it and to what extent it has 
violated the legal norm. The administrative control itself, in turn, cannot guarantee 
sufficient and fruitful legality of administrative acts. Under these conditions the 
defense should have been sought in the bodies of another power. It is precisely the 
judicial control, which ensures the defense of the legality in the functioning of the 
public administration, as well as constitutes a constitutional guarantee for citizens 
to defend their rights through a fair, public trial by an independent and impartial 
court appointed by Law. On the basis of the doctrine of administrative law, the act 
may be subject to subjective and objective administrative disputes. The main criterion 
for distinguishing these conflicts is the type of the act, meaning whether the act has 
individual or normative content.  It is exactly this division that is encountered in our 
legislation as well which becomes the subject of controversy and creates problems 
for the judicial practice. The Constitutional Court decides on the compatibility of 
the normative acts of central and local authorities with the constitution and the 
international agreements. On the other hand, the Code of Civil Procedure provides 
that no lawsuit can be filed in the general court for administrative acts, which 
according to the constitution are under the competence of the constitutional court. 
Notwithstanding, the object of the latter are not all administrative acts issued by 
central and local government authorities, but only the acts of the normative character 
 6  Sadushi S. (2004). Constitutional Review, BOTIMPEX, Tirana,  p. 84.
 7  For example, regarding the decree for dismissal of prosecutors, the latter should address the court of appeal.
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which are further reinforced by the fact that no lawsuit can be filed in the general 
court for administrative acts of the council of ministers and other institutions of 
public administration at the central or local level that have a normative character, 
except when they violate human rights and fundamental freedoms, as well as other 
legitimate interests of natural and legal persons. This exception means that the legality 
of individual administrative acts will be reviewed by the general courts even though 
these acts may also be issued by higher public administration authorities, including 
the Council of Ministers, the Prime Minister or the Minister. However, there are cases 
when the constitutional court becomes competent to review the constitutionality of 
an administrative act of an individual nature. And this competence has been given to 
the constitutional court by the constitution itself. A typical case is when the directly 
elected body of the local government unit can be dissolved or dismissed by the council 
of ministers for serious violations of the constitution or laws. This decision issued by 
the council of ministers for the dismissal or dissolution of a local government body is 
understood to be an act of an individual nature, as it concerns a specific body and a 
specific issue. Allocating these issues to the review of the constitutional court is really 
an exception to the general rule, according to which it judges only acts of a normative 
nature; nonetheless, it should also be understood as an additional guarantee given 
to local government authorities to be tried by the highest authority that guarantees 
the compliance with the constitution. The difference between the jurisdiction of the 
constitutional court and the general court, regarding the review of the validity of 
administrative acts, lies primarily in the character of the content of the administrative 
act which divides them into normative acts and individual acts, and secondly, in the 
claim for unconstitutionality or illegality of the act; therefore, various problems and 
questions arise. The first question that arises is: When a normative act issued by the 
Council of Ministers and other central or local administration authorities directly 
affects the legitimate interests of a citizen, should it be subject to review by the jurisdiction 
of the general court or the constitutional court? The answer seems quite simple, but, in 
reality, it is not. Based on the Article 326 of the CPC we cannot address this issue to 
the general courts for normative acts of the council of ministers and other central 
and local authorities. The only exception for this case to be sued in court is when the 
legitimate interests of citizens are violated.
The second question is: When normative acts issued by the council of ministers or other 
central and local authorities for which there are no allegations of unconstitutionality, 
but only allegations of illegality, to which jurisdiction shall they be subject to? The 
problem is related to the determination of the competent body that reviews the 
illegality of the normative act as predicted in the constitution; the constitutional 
court assesses only the unconstitutionality of the act. Article 131/c of the constitution 
predicts only the review the compatibility of normative acts with the constitution. 
There is still a legal discrepancy in determining which body shall review those acts 
that are in contradiction with the law. Two solutions are given. In such cases there are 
two possible solutions: 
a) It is related to the individual’s right to reinstate the violated right. When someone 
is affected by a normative act, it should be waited until this general act is detailed in 
an individual act for the specific individual to whom it is addressed, as this requires 
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the issuance of the individual act by the body that will regulate the case. Only when 
the individual act has produced legal effects, the individual can turn to the general 
court, which examines the legality of the act. By this it will be reviewed only the 
legality of the individual act, and not the normative act.
b) While article 118/2 of the constitution states: the law should authorize the issuance 
of sub-acts, determine the competent body and the principles on the basis of which 
these acts should be issued. The above article restricts the right of the administrative 
authorities to issue acts when the law does not explicitly authorize them. The 
article, foreseeing the constitutionality of the normative act, also determines the 
conditions of its legality. When the administrative authority issues a normative act 
without respecting the requirements of article 118/2 it will be not only illegal but also 
unconstitutional. 
Therefore, it is concluded that the illegality of the administrative act is reviewed by 
the constitutional court. 
The third question that arises is: When the individual act that is not addressed as 
illegal, but as unconstitutional, should it be subject to review by the jurisdiction of the 
ordinary courts or the constitutional court?
Our country recognizes the concentrated judicial review 8 which means that when 
judges estimate that the laws are unconstitutional, they do not implement them. They 
suspend the trial and send it to the constitutional court. According to Article 324 of 
the CPC, individual acts are subject to review by general courts, however, it should 
be specified that not every individual act will be subject to its review. According to 
the Article 326 of the CPC, individual acts issued by the council of ministers or other 
central authorities which are considered as unconstitutional, and cannot be reviewed 
by the general court since our country has the constitutional court as the guarantor of 
the constitution, but for the fact that they are individual acts fall out of the jurisdiction 
of the constitutional court. 
According to the interpretation of the Article 118/2 of the constitution, it results 
that the unconstitutionality of an act does not exclude its illegality. However, the 
general court in the administrative sections considers only the review of the illegality 
and not its constitutionality. In cases when the administrative act has respected 
the requirements of a law, but contains an unconstitutional content, then the issue 
would take a different course, the law on unconstitutionality would be subject to the 
constitutional court.

6. Similarities and differences between administrative complaint and judicial 
review

Even though there are many similarities between the administrative complaint and 
the judicial review of administrative actions and acts, both formally and in essence, 
there are  many differences as well, which allow these legal institutions not to be in 
conflict with each-other and at the same time be two different institutions of law.
- The similarity between them consists in the following cases:
 8 Concentrated judicial review implies the exsistance of a higher body separate from the general courts, which 
controls the complience of the law and act with the constitution.
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1) when the object of review of the cases is the abrogation or amendment of the administrative 
act;

2) the one-month deadline within which the complaint or lawsuit is made, in the one-month 
deadline of the review of cases from the moment the complaint or lawsuit is registered in 
the review body

3) in the formal procedures followed for the review of cases that according to the code of civil 
procedure and the code of administrative procedure are known as investigative procedures;

4) to the enacting clause of the decision they take, which deals  with the abrogation or 
amendment of the act when it is illegal, with the rejection of the request when the act is 
found to be legal, with the amendment of the act by partially accepting the request;

5) as well as the reasoning they should provide for their decision
- Differences between complaint and judicial review:
1) both the two law institutions find their legal regulation in different codes, the administrative 

complaint in APC, while the judicial review in CPC;
2) The bodies reviewing the claims belong to different powers, i.e. the judiciary for judicial 

review and the executive power for the complaint;
3) The judicial review requires compliance with all legal procedures starting from the manner 

of drafting the request up to the end of the trial; non-compliance with which causes a 
decision to be overturned by other court level trials, on the other hand, for the administrative 
complaint, especially in the case of the implementation of the informal request does not 
require compliance with the time limit, or any other procedural condition;

4) during the judicial review, the suspension of the act under review must be requested by the 
plaintiff and decided by the court, which is the one that assesses the cases of risk of causing 
serious and irreplaceable damage from its execution, while according to Article 138 of the 
APC the administrative complaint suspends the implementation of the administrative act, 
unless the law expresses it in a prohibitive manner;  which implies that it is sufficient to 
file an administrative complaint for the act to be considered suspended;

5) the court has the right to review only the legality of the act or administrative action, 
while during the administrative complaint the body to which the complaint is addressed 
examines not only the legality but also the regularity of the contested act;

6) The judicial review does not compete with the administrative complaint since it is the 
administrative procedure that is previously performed to review the legality of the contested 
act, and only after its completion the interested parties can go to court to request the 
judicial review of the administrative act.

Thus, the administrative complaint, despite the differences it presents from the judicial 
review, remains a valid form of administrative control, as it is the initial legal remedy 
of the interested entity to protect its rights and legitimate its interests that are unfairly 
violated by the public administration authorities. If these provisions of the administrative 
complaint are strictly observed, this administrative control becomes more efficient in 
terms of protection of the freedom and the constitutional rights of the individuals.

7. Conclusions 

Today, in the state under the rule of law, considering the purpose of the public 
administration, full of rights, always in the public interest, the revision of the 
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administrative act is highly important. The increasing workload of the public 
administration entities often leads to violations of the law, and the latter violates the 
rights and legitimate interests of the citizens.
Constitutional principles, articles and additional protocols of the convention on the 
human rights, the Code of the Administrative Procedure are the legal basis for a legal 
and effective possibility of reviewing administrative acts or the activity of public 
administration bodies, therefore, by rights the code of the administrative procedures, 
in which the possibility of review is predicted is considered as an important regulator 
of the manner how the administrative powers are exercised and the forms of control 
over their use. 
The review of the administrative act, in the forms provided by our law, is of great 
importance as the citizens are guaranteed their rights. Administrative review, in both 
its forms, is important for the fact that it is faster and easier from the procedural 
point of view as well as and more effective as the entity often encounters the same 
relationships.
There is the review by the constitutional bodies such as the ombudsman or the State 
Supreme Audit. To conclude, there is also the judicial review by the administrative 
courts which took place as a requirement of the time as it protects and respects 
the legitimate interests of the citizens. It is specifically the Law no. 49/2012 “On 
the organization and functioning of administrative courts and the adjudication of the 
administrative disputes which brought some innovations in this regard:
First,  the ‘increasing impact’ of the judicial control of public authorities, which is 
          seen of much interest in the field of administrative law.
Second, building a specific model of judicial control in general with the primary
              purpose of expanding and strengthening it.
Third,  extending the influence of the principle of separation of powers on the
           volume of judicial control that is seen with great interest in the processes of
           democratization of society in general. 
Fourth, guaranteeing the independence and impartiality of the judges, with the
             primary purpose of securing and strengthening the principle of legality in
           administrative law. 
An important innovation is the fact that with the creation of the administrative 
courts the ‘functional separation of the special judicial sections for the treatment of 
administrative disputes from the system of courts of general jurisdiction’ became 
possible increasing the trust of the citizens and that of the public opinion in the lawful 
work of the administration by protecting the citizens from the arbitrariness of the 
administration. And in conclusion, depending on the type of the act, in which their 
most important classification is as individual and normative acts, and for the latter, 
taking into account the characteristics the review is carried out by the constitutional 
court. The Control over the public administration and the area in which it operates 
remain to be explored by both jurisprudence and scholars.
Today, in the state under the rule of law, considering the purpose of the public 
administration, full of rights, always in the public interest, the revision of the 
administrative act is highly important. the Increasing workload of the public 
administration entities often leads to violations of the law, and the latter violates the 
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rights and legitimate interests of the citizens.
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