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Abstract

Consumers, in their daily transactions, are faced with traders whose primary intention often 
is to maximize their profit, hence violating consumer’s rights. The consumer is exposed to 
many risks because of the discrepancy between positions: the consumer is in a weaker position 
in terms of the available information and knowledge. In addition, in the market, there are 
consumers who are particularly vulnerable and can be easily affected by unfair commercial 
practices. Regardless of whether we are dealing with an “average” consumer or a “vulnerable” 
consumer, the risk of exposure to unfair commercial practices is present; therefore the 
Kosovo legislation has provided legal provisions which protect the consumer in the market 
from traders who apply unfair commercial practices. This paper intends to present the legal 
framework of the Republic of Kosovo regarding unfair commercial practices, harmonization 
of the legislation of this field with the Directive 2005/29/EC as well as the amendments by the 
Law no. 06/1-034, On Consumer Protection (2018). 
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Prohibition of unfair commercial practices

Prohibition of unfair commercial practices directly affects consumer’s right to 
undertake transactions that are well-informed, uninfluenced by other factors which 
do not have the consumer’s interest as their main goal. 
Firstly, we will explain what we understand with the commercial practice ‘business-
consumer’ B2C. Within this definition, according to the Law no. 06/1-034, On 
Consumer Protection (LCP), we understand any act, omission, course of conduct or 
representation, commercial communication including advertising and marketing by 
a trader, which are directly connected to the promotion, sale or supply of a product 
to consumers. 1 The same definition is also given at the Directive related to unfair 
commercial practices. 2

Therefore, in order to deal with an unfair commercial practice, it is required that 
this unfair practice of the trader be directly related to the promotion, sale, or supply 
of a product or a service to a consumer. 3 Neither LCP nor Directive 2005/29/EC, 
extend their application to the transactions between traders. This is also stated at 
the recital of the directive, where it is foreseen that the directive will cover only the 
unfair commercial practices that affect the economic interests of the consumers, but it 

 1  Law no. 06/l-034, On Consumer Protection (2018), Article 3(1.17).
 2 Directive of European Parliament and of the Council of 11 May 2005 concerning unfair commercial 
practices, business-to-consumer in the inside market, changing the Directive of the Council 84/450/EC 
business-to-consumer, Article 2(d).
 3 Look at Case C-304/08, Zentrale zur Bekämpfung unlauteren Wettbewerbs eV v Plus 
Warenhandelsgesellschaft mbH (2010), paragraph (39).
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will not affect the unfair commercial practices that harm only competitors’ economic 
interests or which relate to a transaction between traders. 4 Furthermore, it is stated 
that taking full account of the principle of subsidiary, Member States shall be able to 
regulate the unfair practices that relate to transactions which affect only the interests 
of the traders. The Republic of Kosovo has not made use of this provision, therefore 
protection will be offered solely to transactions B2C. Hence, we understand that 
the main aim and interest of the application of provisions, which prohibit unfair 
commercial practices, is related only to the protection of economic interests of the 
consumers; even though the effects of the provisions can positively influence the 
market competition, this is not the primary objective of the directive. 5

The fact that a consumer or several consumers have been harmed will not be 
important for a certain practice to be considered unfair and prohibited; furthermore, 
the frequency of occurrence of the injustice will not be taken into account. 6 The 
main reason in this regard has to do with legal certainty because in practice it is 
extremely hard for a consumer to prove that other consumers were harmed as well by 
a particular operator. 7 On the other hand, it can be concluded by the court, through 
a collective lawsuit, that we are dealing with an unfair commercial practice even if 
this practice has not caused (or may cause) harm to someone; furthermore, it will not 
even be taken into account if the person against whom the proceedings are underway 
is guilty. 8

The main reason for the intervention of law to protect the consumer from unfair 
commercial practices is related to the fact that, in these transactions, the consumer is 
seen as the party who is in a weaker position, taking into account the economic aspect 
and experience in legal matters. 9 Hence, we can say that it exists a disproportion of 
powers between parties which makes the consumer exposed to some practices which 
may affect his economic interests.
In order to conclude that we are dealing with unfair commercial practices, it will be 
taken into account not only the moment of entering the contract but also the moment 
before and after the commercial transaction in relation to a product. 10 The same 
attitude is also stated in the preamble of the directive where it is emphasized that in 
order to contribute to the increase of consumer’s trust, the general prohibitions shall 
be applied even if there is no contract between the consumer and the trader, and also 
before, during and after the end of the contract. Here is also mentioned the case of 
two types of commercial practices: misleading commercial practices and aggressive 
commercial practices. 11 From this, we can understand that even if no contract exists 
between the parties but the product has been part of a misleading commercial 
practice, such as a misleading advertisement that pushes the consumer to make an 
 4  Point (6) of the Preamble of the Directive 2005/29/EC.
 5 Velentzas, J., Broni, G., & Pitoska, E. (2012). Unfair commercial practices on marketing-advertising and 
consumer protection in EU member states. Procedia Economics and Finance, 1, (412).
 6  Case C-388/13, Nemzeti Fogyasztóvédelmi Hatóság v UPC Magyarország kft (2015), paragraph (41).
 7  Case C-388/13, Nemzeti Fogyasztóvédelmi Hatóság v UPC Magyarország kft (2015), paragraph (46).
 8 Law no. 06/l-034, On Consumer protection (2018), article 125(1).
 9 Case C-59/12, BKK Mobil Oil Körperschaft des öffentlichen Rechts v Zentrale zur Bekämpfung 
unlauteren Wettbewerbs eV (2013), Article (35).
 10  Law no. 06/l-034, On Consumer Protection (2018), Article 6(1), and Directive 2005/29/EC, Article 3(1).
 11  Point (13) of the Preamble of the Directive2005/29/EC.
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uninformed choice. The consumer may also be faced with unfair practices even after 
the contract has ended or during its execution; for example, in Kosovo, there are 
practices that prohibit or delay the consumer from connecting to other competing 
operators, such as the case of internet supply.

Consumer as a subject in unfair commercial practices

The directive mentions and offers protection to two types of consumers: average 
consumers and vulnerable consumers. However, we can say that the main focus of 
it is on the average consumer. 12 The directive in its preamble emphasizes that the 
average consumer, who is well-informed, reasonably observant, and circumspect, 
will be taken as a benchmark, taking into account social, cultural, and linguistic 
factors. 13 This definition is based on the decision of the European Court of Justice 
(ECJ) in the case Gut Springenheide, where for the first time the term “average 
consumer” is mentioned. 14 LCP does not mention the meaning of the average 
consumer. Nevertheless, this law often brings up the term “common consumer”. 15 

When comparing the provisions of LCP with the provisions of the directive, we can 
conclude that the term “common consumer” expresses the same meaning as the 
“average consumer” mentioned in the directive but also in many decisions of the ECJ. 
This means that the Kosovo legislator with the term “common consumer” conveys 
a consumer who is well-informed, reasonably observant, and circumspect for the 
transaction that he is conducting. It is important to note that in the previous law of 
the year 2012, no. 04/L-121, On Consumer Protection, the term “ordinary consumer” 
is mentioned. 16 Hence, we notice that the changes in the definition are more related to 
translation issues than to an essential change in content. 
In addition to the term “average consumer”, the term “vulnerable consumer” will 
be used. The concept of the vulnerable consumer is relatively new in the field of 
consumer protection. 17The word vulnerable comes from the Latin “vulnerare” which 
means that it has a high probability to be damaged, to be attacked, and in general it 
characterizes a person in a position of weakness. The directive mentions children as 
an integral part of the vulnerable consumer, emphasizing that in the case when the 
object of it is a child, the impact of the commercial practice shall be assessed from the 
perspective of the average member of that group. 18 In this group are also included 
persons who, taking into account certain characteristics such as age, physical or mental 
infirmity, or credulity, are susceptible to a commercial practice that can distort their 

 12  Duivenvoorde, B. B. (2015). The consumer benchmarks in the unfair commercial practices directive (Vol. 
5). Springer, pg. (13).
 13  Point (18) of the Preamble of the Directive 2005/29/EC.
 14  Case C-210/96, Gut Springenheide GmbH and Rudolf Tusky v Oberkreisdirektor des Kreises Steinfurt 
- Amt für Lebensmittelüberwachung (1998), Article (37).In this case, ECJ stated that ”national court must 
take into account the supposed expectations of the average consumer, who is well-informed, reasonably 
observant, and diligent”.
 15  Law no. 06/l-034, On Consumer Protection (2018), Article 9(1), 9(3), 10(1), 10(2).
 16  Law no. 04/L-121, On Consumer Protection (2012), Article 55(2.2), 53(1), 53(2), 54(1), 56(1).
 17 Weatherill, S., & Ramsay, I. (2014).The European Unfair Commercial Practices Directive, pg. (89).
 18 Point (18) of the Preamble of the Directive2005/29/EC.
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economic behavior. 19 LCP does not mention the definition of the vulnerable consumer 
but foresees protection for persons who, because of age, naivety, physical or mental 
infirmity, can be affected by unfair commercial practices. 20 Furthermore, unlike the 
law of 2012, LCP provides special protection for minors, including persons under 
the age of 18 years old. LCP prohibits the sale, service, or endowment of alcohol 
beverages and tobacco to these age groups. 21

Legal provision of unfair commercial practices

Directive 2005/29/EC provides both general and specific rules for the designation 
of unfair commercial practices. Firstly, we have to mention that there is a general 
clause (article 5(1)) that identifies two circumstances of unfair commercial practice. 
A commercial practice shall be considered unfair if it is contrary to the requirements 
of professional diligence. 22 On the other hand, it is required that this practice 
economically affects the average consumer distorting his economic behavior with 
regard to the product. Misleading of the economic behavior of the consumer will 
be achieved if the usage of a commercial practice would significantly impair the 
consumer’s ability to make a well-informed decision, thus affecting him to take a 
decision that is not in his best interest.
LCP does not include any specific provisions regarding cases when a commercial 
practice is prohibited. However, article 3 (1.16) sanctions the definition of unfair 
commercial practices, concluding that all the acts and omissions of the trader which 
are contrary to the requirements of professional diligence, including the violation 
of the general principle of good faith and the standard of skills and diligence of the 
trader are considered as unfair practices.  As we can notice from the content of the law 
that determines provisions of unfair commercial practices, the criterion defined by 
the directive regarding the distortion of the economic behavior of the consumer is not 
mentioned.  But, LCP provides a general provision that sanctions unfair commercial 
practices. In this article, special protection is provided to the vulnerable consumer, 
without mentioning the average consumer. 
On the contrary to the LCP, the law of the year 2012 provides three cases of unfair 
commercial practice: (1) practice is contrary to the requirements of professional 
diligence; (2) it affects the economic behavior of the average consumer; (3) it affects 
the economic behavior of the vulnerable consumer. 23 It must be emphasized that, 
according to this law, we are dealing with unfair practice even if only one of the 
above-mentioned criteria is fulfilled, on the contrary to the Directive 2005/29/EC 
which requires the fulfillment of both conditions: the violation of the requirements 
of professional diligence and the distortion of the economical skill of the consumer.
In addition to the general rules on both the provision and LCP, there are special 
 19 Point (19) of the Preamble of the Directive2005/29/EC.
 20 Law no. 06/l-034, On Consumer Protection (2018), Article 7(2).
 21 Law no. 06/l-034, On Consumer Protection (2018), Article 15(1).
 22 In Article 2(h) of the Directive 2005/29/EC, it is explained that “professional diligence means the standard 
of special skill and care which a trader may reasonably be expected to exercise towards consumers, 
commensurate with honest market practice and/or the general principle of good faith in the trader’s field 
of activity”.The same definition is given in Law no. 06/l-034, On Consumer Protection (2018), Article 
3(1.19).
 23 Law no. 04/L-121, On Consumer Protection (2012), Article 52(2).
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provisions regarding unfair commercial practices. From this, we can conclude 
that the general clauses will be applied only in the circumstances when there is no 
specific provision for a particular case (lex specialis derogate legi generali). The annex 
of the Directive 2005/29/EC provides a list of (23) misleading circumstances and (8) 
circumstances of aggressive practices. This list shall be considered a “blacklist” 24 which 
means that we are dealing with practices that are always considered prohibited on 
the contrary to the “grey list” which contains practices that on special circumstances 
may be allowed. LCP also provides a list of (23) commercial practices which shall be 
considered unfair in all circumstances. 25 Furthermore, a list of (7) circumstances of 
aggressive commercial practices which are considered as such in all circumstances 
is included. 26 Based on a thorough analysis of the content of these articles, we can 
conclude that LCP has no differences from the Directive 2005/29/EC so that Annex (1) 
of the directive has become an integral part of the LCP without any changes. 
In conclusion, we must mention the fact that in the definition of LCP regarding the 
unfair commercial practices, the circumstances of advertising or promotion of products 
and services, which are provided in the law of 2012, On Consumer Protection, are not 
included. 27 Chapter XIV of this law stated clearly that misleading advertising and 
comparative advertising are prohibited.  Even though the new law of 2018 does not 
regulate misleading or comparative advertising, it includes provisions that regulate 
advertising materials. As a result, the trader is liable that the goods and services that 
he advertises are in accordance with what the consumer accepts. 28On the other hand, 
the law prohibits the placement of these materials in mailboxes where a prohibition 
sign is placed. Similarly, the distribution of advertising materials is prohibited in 
houses where there is no adequate place for them. Furthermore, it is prohibited to put 
advertising materials in cars, a practice which is present and for which the competent 
authorities take no measures. 

Conclusions

In conclusion, we can say that the protection of the consumer regarding unfair 
commercial practices in Kosovo is in accordance with the Directive 2005/29/EC. There 
are some differences regarding the definition of unfair commercial practices because 
Law no. 06/1-034, On Consumer Protection (2018) does not consider as a determining 
factor the distortion of the economic behavior of the consumer.  
Furthermore, there’s a discrepancy regarding the definition of “average consumer” 
provided by the directive. LCP shall use the term “common consumer”, while Law 
No. 04/L-121, On Consumer Protection (2012) shall use the term “ordinary customer”. 
Despite these terminological changes, we believe that in their content there are no 
essential differences, hence we will talk about a well-informed consumer, who is 
 24 Duivenvoorde, B. B. (2015). The consumer benchmarks in the unfair commercial practices directive (Vol. 
5). Springer, fq. (15).
 25 Law no. 06/l-034, On Consumer Protection (2018), Article 8(1).
 26 Law no. 06/l-034, On Consumer Protection (2018), Article 8(2).
 27 Law no. 04/L-121, On Consumer Protection (2012), Article 3(1.12) foresees that“Unfaircommercial 
practice against the consumer will be considered- every act or omission committed by the seller or service 
provider, during offical communication with the consumer, including advertising and marketing of 
goodsrelated directly to the promotion of the sale or delivery of the goods to the consumer”.
 28 Law no. 06/l-034, On Consumer Protection (2018), Article 13(1).
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aware of the transaction he is performing.
There are general provisions as well as special provisions that prohibit unfair 
commercial practices in LCP and Directive 2005/29/EC. Special provisions have the 
character of “black lists” meaning that these practices shall be considered prohibited 
in all cases.
There are essential differences between LCP and Law No. 04/L-121, On Customer 
Protection (2012). Thus, provisions of the law of the year 2012 which provide 
protection with regard to misleading or comparing advertising are not included in 
LCP. 
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