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Abstract 

Upon the entry into force of the Law 49/2012 “On the organization and functioning of the 
Administrative Courts and the administrative disputes” and the beginning of functioning of 
Administrative Courts, a certain category of disputes arising from labor relations passed over 
the review and the subject competences of these courts 1, specifically disputes arising from an 
employment relationship, where the employer is a public administration body. Meanwhile, 
the law defined also the procedural rules for the consideration of these disputes, which are 
different from those specified in the civil procedural legislation.
The innovations of this Law are associated with the nature of the administrative process, 
which in principle is on written and exceptionally can be verbal. Unlike on a civil trial in 
the administrative trial the burden of proof belongs to the public institution. Submission of 
evidence by the parties must be made before the date of the first hearing of the court.
There is room for improvements, which can derive from the judicial practice of a higher court, 
the doctrine in this area of law, but also by organized trainings, not only at the level of the 
judges, but also at the level of the administration and why not in the civil society.
These operations will not only help the participants in an administrative trial, but the broad 
public to become better acquainted with these changes.
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1. Terrestrial and Subject Matter Competency of the Administrative Court  

Regarding the terrestrial competency of the court, on the review of these disputes, 
unlike the definitions of the Code of Civil Procedure 2, which contains an alternate 
prediction between the court where the plaintiff resides or that where the defendant 
resides and where the right of selection belongs to the plaintiff, LAC (The Law on 
Administrative Courts) has designated as the competent court, the court of the 
place where the employee does his usual work. However, despite this definition, 
LAC, in the article 13, recognizes only to the parties, the right to object the terrestrial 
competency, which means that if a dispute arising from an employment relationship 
arises before a court, other than that where the employee has performed or performs 
his usual work and this is not contested by the other party (the employer), the court 
cannot mainly declare lack of competence mostly terrestrial or to submit before the 
Administrative Panel of the Supreme Court the dispute for the competence if another 
 1  Article 7 of the Law 49/2012 “On the organization and functioning of the Administrative Courts and the 
administrative disputes”.
 2  Article 47 of C.C.Pr .
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court was declared incompetent before regarding the  terrestrial perspective.
When we state that the right to challenge the terrestrial competency belongs to the 
parties, in this case such a right can be exercised also by the State Attorney’s Office, 
which represents the interests of the state in a trial. However, in practice, during the 
trial of these issues, the State Attorney’s Office, based on the provisions of Law no. 
10018, dated on 13.11.2008 “On the State Advocacy” has declared nonparticipation, 
delegating the right of representation to the public administration body.
In terms of Subject Matter Competency, referring to the provisions of LAC, disputes 
arising from labor relations, where the employer is a public administration body, 
shall be reviewed by the Administrative Court.
The concept of a public body is defined in the Article 3 of the Code of Administrative 
Procedures, but also on the Article 2 paragraph 6 of LAC. However, despite the 
definitions of these articles, the Administrative Court of First Instance and the 
Administrative Court of Appeal in some cases have had opposing views, which 
in order to avoid conflict for competence, are submitted for solution before the 
Administrative Panel of the Supreme Court to determine the materially competent 
court for the examination of these disputes.
The practice of the Administrative Panel of the Supreme Court shows that for 
determining the Subject Matter Competency of the court, The Panel refers to the 
analysis of criteria such as:
• The quality of the party who is the Employer, which should definitely be a public 

administration body 3;
Specifically, in cases of disputes arising from employment relationships where 
the employer has been a commercial legal person, based on the organization and 
functioning of them, they are not public bodies, in terms of the provisions of Article 
3 of the Code of Administrative Procedures. The organization, functioning, and their 
scope of activity, etc., have as adjustment basis the provisions of Law no. 9901, dated 
on 14.04.2008 “For traders and trading companies”. Also, the acts and their activities 
are not genuinely administrative, again in terms of the previsions of the Article 2 of 
the Code of Administrative Procedures.
• The object of the dispute on review, which is derived from the labor relations 4;
Subject of the review on such cases are different aspects during the course of the 
relationship and mainly related to taking disciplinary measures against employees 
for failure to comply with legal obligations or those provided by the parties on the 
contract.
Likewise, the object of examination is also the completion phase of these relations 
that has to do with the determination of the merits of the solution and fixing of the 
consequences.
In general, when a party of the relationship was a public body, any aspect of the 
dispute between the parties, irrespective the stage during or at the end of it, it is 
considered by the Administrative Court.
Is considered as an exceptional case, the decision of the Administrative Panel of the 
Supreme Court, referring the case when a public body (the employer) requires the 
 3  Decision no. 00-2014-501 (149), dated on 20.02.2014 of the Administrative Panel of the Supreme Court.
 4  Decision no. 00-2014-456 (150), dated on 20.02.2014 of the Administrative Panel of the Supreme Court.
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individual (the employee) the compensation for the damage caused by the latter 
during the duration of the relationship between them. These disputes have been 
sent for matter competency to the civil courts.

2. The burden of proof on the administrative judgment and submission of the 
studies. 

Regarding the burden of proof in an administrative trial, LAC has predicted a 
fundamental change. Article 35/2 of LAC provides that: « 2.The public administration 
body has the obligation to prove the legality of the actions regarding the working relationship, 
from which has arisen the dispute object of this trial ». So, unlike previous trials, according 
to the civil procedural rules, where the burden of proof belonged to the party that 
raised the claim, the basic rule already is that the burden of proof in an administrative 
trial belongs to the public body. This procedural rule on LAC is anticipated in the 
article 21/2, according to which the plaintiff (employee) at the time of filing of the 
claim before the court, has no obligation to attach acts that prove the claim, except 
in case of an act that opposes, in cases when the administrative body (employer) 
proceeds with an administrative act and the latter is subject to rejection in the lawsuit 
filed. The failure to submit the act is considered as a shortcoming of the petition.
Following the review is the employer party who has an obligation to present evidence 
to prove the legality of the act issued in the framework of an employment relationship 
that affects the interests of the employee, the existence of the justifying cause for a 
case on the solution of employment relationship, the procedure followed etc.. For the 
fulfillment of this obligation LAC has defined certain deadlines and penalties in case 
of default within those limits as the application of a fine.
This law has also a particular prediction, previously unknown, that of being considered 
as proven the facts alleged by the other party (the employee) for the examination of 
which are required proof from the public body and the latter, without any reasonable 
reason, and within the legal deadlines did not present them.
These predictions are in order to meet the basic principles of an administrative 
judgment, and concretely: development of a fair trial, within rapid and reasonable 
deadlines, with the purpose of legally protecting the rights, freedoms, constitutional 
and legal interests of the subjects, without infringing the public interest at the same 
time.
However, in the judgments on disputes arising out of labor relations, the legislator has 
defined the basic rule and exceptions regarding the burden of proof and specifically 
in cases of termination of labor relations without reasonable grounds(due to abusive 
reasons) 5. In these cases the burden of proof to prove the unreasonable cause belongs 
to the employee.
Regarding the way to submit the request by the parties, regardless the fact that the 
disputes arise from labor relations, in the judicial practices of these courts the objects 
of the lawsuits have been various. 
Given that one of the parties in the litigation, the employer is a public administration 
body and the expression of its will in the activity that exercises can be done by acts 
 5  Article 146 of the Labor Code.
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or administrative action, and in cases of termination of the working relationships 
these bodies have often proceeded with procedural tools which from a formal 
point of view, have the nature of administrative acts such as orders or decisions. 
Given this procedural aspect the main trend of the employees has been to address 
to the administrative court with a lawsuit to challenge these orders or decisions 
by considering those as administrative acts. Specifically, claiming their relative 
or absolute invalidity, referring to the provisions of the Code of Administrative 
Procedures and then referred on the provisions of the Labor Code the regulation the 
consequences on the merits of the cause of the solution, respecting the procedure of 
the solution etc.
In cases when the employment relationship has been regulated by the legal 
framework of  the Labor Code, so the relationship between the parties is regulated 
on the basis of a written or not employment contract, the administrative courts did 
not consider these administrative acts and in respect of the unifying practice of the 
Joint Colleges of the Supreme Court 6 have taken into consideration other inquiries 
object of the lawsuit referred the provisions of the Labor Code or special laws on the 
basis of which is organized and has functioned the working relationship between 
the parties, stating only according to the law and the evidence thereof. However, 
despite these solutions in practice there have been other cases where object of the trial 
have been inquiries about working relations in the field of public service, employees 
assigned to perform such as employees of the state police. In cases of termination of 
these relations, employers have addressed the court with the claim for opposing the 
orders that led to the termination of the working relations, seeking the regulation of 
its effects mainly under the provisions of the Labor Code.
Mainly, the practice of the Administrative Court of First Instance, has not considered 
as administrative acts the decisions or orders for the termination of the labor relations, 
but as procedural tools that the employer uses to indicate to the employee that is no 
longer willing to continue the employment relationship.
Referring the unifying decision No.31, dated 04.14.2003 of the Joint Colleges of 
the Supreme Court,  it is not expressed for orders pursuant to which it ended the 
employment relationship between the parties, but only  has solved the consequence. As 
defined in this decision, the applicable law it cannot be the Labor Code consequently 
the giving of certain compensation which the latter sets (for non-compliance of the 
procedure, notification period, etc.), but are used concepts such as damage, indemnity 
and court discretion in determining their value. So, this means giving a penalty for 
the employer who is estimated case by case by the court, and that is in the nature of 
indemnification (penalty) as defined in Article 155/3 of the Labor Code.
The Administrative Court of Appeal is expressed in some cases regarding the validity 
of the decisions or orders regarding the resolution of the employment relationship 
with public service employees, including the employees of the state police, 
considering those as administrative acts. According to this Court, this solution is not 
contrary to the unifying decision no. 31, dated on14.04.2003 of the Joint Colleges of 
the Supreme Court. While this Court has resolved the consequences of these acts 
 6  Unified decisions  No. 7, dated on 01.06.2011 and No. 31, dated 14.04.2003 of the Joint Colleges of the 
Supreme Court.
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under the provisions of this unifying decision, by recognizing the public service 
employees the right for indemnification if the cause the contract of public service was 
solved is found unlawful.
In the conditions where the views between The Administrative Court of First Instance 
and The Administrative Court of Appeal in some cases have been the opposites, the 
latter’s decisions are definitive (final verdicts) with the exception when a recourse is 
made to them before the Administrative Panel of the Supreme Court and the latter 
has decided otherwise.

3. Decision making and execution of the decisions given by the Administrative 
Court

Regarding the decisions of the administrative court, in case of trials arising from 
disputes with object the working relationships, it is almost the same as the civil court.
The innovation that brought the LAC is that in the final decision the court disposes 
as well for the execution of the decision, therefore, the period within which will be 
executed, the method of execution in whole or divided into installments etc. While 
the order for the execution of a court decision is also part of the administrative court 
disposition with the prediction that it becomes enforceable as it takes the final form.
Likewise, part of the decision is also the court expenses, including here also those for 
the execution the decision.
LAC has defined in the chapter for the execution of administrative court decisions 
that the state bailiff service through competent executive office, as well as private 
bailiff service are obliged to execute the decisions of the administrative court, in 
accordance with the rules laid down in LAC.
A procedural innovation is the fact that the fee for executing the court decisions is not 
prepaid by the creditor. The costs of the execution procedure and fees for executing 
are considered part of the court costs, for which the court is expressed in its final 
decision. They are calculated by the bailiff and paid by the debtor.
Likewise, in the LAC  is determined that the judge or the presiding judge who gave 
the decision takes into consideration the requirements during the executive phase of 
the parties or the bailiff, in the counseling rooms, without the presence of the parties, 
orders the performance of special actions and other necessary measures, defining the 
terms and manner of their performance. So, again the proceeding in the counseling 
room, as during the preparatory actions of the case, characterize the Administrative 
trial even at this stage, this in function of concluding the procedures within rapid and 
reasonable deadlines, violating basic principles of fair trial. The latter is guaranteed 
through notice of any decision at this stage and is notified that the right to appeal of 
the subject is affected by this decision at this stage.

4. Conclusions and Recommendations

The Approval of the law 49/2012 “On the organization and functioning of administrative 
courts and administrative disputes” and the beginning of the functionality of the 
administrative court is one of the greatest achievements of our country in the past 



Vol. 5 No. 2
June, 2021

European Journal of Economics, Law and Social Sciences 
IIPCCL Publishing, Graz-Austria

ISSN 2519-1284
Acces online at www.iipccl.org

318

two years. Due to the radical changes brought by the organic law on the procedure 
of reviewing the administrative dispute, the two years of functionality of these courts 
has given solution within a reasonable time, to a large number of litigations. Likewise, 
the creation of a special court, such as the administrative one, increased the quality 
of the judgment.
The principle of realizing a judgment in paper and the exception of a verbal judgment 
has affected the dynamics of the administrative trial. The preparation of the case in 
the preparatory stage by the judge in the counseling room, ensuring a distance of 
claims, objections of the parties and evidence that support them, as well as giving the 
opportunity to those who are in preparatory session to know them and to prepare for 
the hearing, are innovation of this law that have served to speed up the process and 
that of a quality of the administrative trial. The implementation of these preparatory 
actions and its passage in the trial only after explaining the nature of the dispute and 
after were provided full evidence, were basic guarantees of a fair and objective trial.
Likewise any other new regulation these procedural innovations brought by this law 
on the organization and functioning of the administrative courts and administrative 
disputes, needed the necessary time to find concrete application in practice, time 
which was too short.Mainly the public bodies that have the burden of proof, but 
also other entities participating in an administrative judgment, in a very quick time 
were adapted to these changes, which in certain respects were substantially different 
forecasts from the previous procedural predications of the Code of Civil Procedure.
Of course there is room for improvement, which can derive from the judicial practice of 
a higher degree of judgment, the doctrine in this area of law, but also the organization 
of trainings, not only at the level of judges, but also at the level of the administration 
and the civil society as well. These operations will not only help participants in an 
administrative trial, but the general public to become better acquainted with these 
changes.
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