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Abstract

In the framework of criminal justice reform, considering the recent amendments to the Code 
of Criminal Procedure, Albania also reformed special trials in order to simplify procedures in 
criminal proceedings and increase efficiency. In addition to the amendments to the direct and 
summary trial, which focus on increasing effectiveness, two new trials were introduced, such 
as the criminal sentence order and the trial by agreement.
According to the report of the amending bill (draft legislation) of the Code of Criminal 
Procedure, the purpose of including the trial by agreement as a new trial is in the interest of 
the parties in the process. This is because this trial aims on the one hand, to reduce court costs 
and increase the time for investigation and prosecution in relation to serious and complex 
criminal offenses and on the other hand gives the defendant a more favorable position by 
enabling a milder sentence, in contrast to the sentence to be imposed in the ordinary trial 
procedure. In addition to the above, this institute also affects the humanization of the criminal 
process, as long as it is essentially a benefit that the state gives to the accused who plead guilty.
It also affects the rehabilitation of individuals who, after understanding the importance of the 
actions they have committed and their consequences, consciously offer their cooperation with 
the prosecution authorities.
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Introduction

In the framework of the criminal justice reform with Law no. 35 of 2017, amendments 
were made to the Code of Criminal Procedure, which entered into force on August 
1, 2017. One of the important amendments of the Code was the introduction of trial 
by agreement, an institution which in its essence has the agreement on conditions for 
pleading guilty and sentencing. According to this judgment, the admission of guilt is 
required by the defendant against the benefit of the reduction of the sentence, where 
the sentence to be imposed is negotiated between the parties. It is understood that the 
sentence to be imposed will be more lenient than the sentence that would be given if 
the case were adjudicated by ordinary trial. The agreement agreed between the parties 
will specify the type and extent of the main criminal sentence, the supplementary 
sentence, as well as the manner of their execution, which the parties have agreed on. 
The Code of Criminal Procedure, like many Continental European countries, does 
not provide for other benefits for the defendant, which are applied in other countries. 
Thus, in England, USA, Italy, part of the agreement is also the negotiation on the legal 
qualification of the crime or the charges that can be charged against the sentenced 
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person. In Kosovo, for instance, in addition to reducing the sentence in exchange for 
a plea bargain, the accused also gains from other benefits in the interest of justice, 
such as acquittal.
According to the criminal procedural law of Albania, trial by agreement cannot be 
applied for any criminal offense. This institute is limited only to defendants accused 
of criminal offenses, for which the law provides for a maximum sentence of not 
more than 7 years imprisonment. It should be noted, however, that initially the draft 
proposed by the Council of Ministers in parliament provided that the application be 
made for offenses for which the law provides for a maximum sentence of no more 
than 14 years, but the legislator was rightly reluctant not to extend this extended trial, 
without testing the effects that implementation will bring in practice in a first stage.
Some of the features of trial by agreement as one of the types of special trials are: 
firstly, in contrast to summary trial, which is applied on the basis of the expression of 
unilateral will by the defendant, the application of “agreement” has in its foundation, 
the mutual will between the prosecutor and the defendant (Skënderaj, 2014). The 
common will of these subjects has as its object or extends both in the type of trial and 
in relation to the measure of punishment to be given.
So it is sufficient that one of these entities does not agree and the “agreement” cannot be 
applied. Secondly, reaching an agreement is allowed for criminal offenses, for which 
the law provides for a maximum sentence of not more than 7 years imprisonment. 
This restriction does not apply in the case of a collaborator of justice. Thirdly, another 
feature of this type of trial is the reduction of court costs, as the agreement, since 
it can be proposed both during the preliminary investigation, but also during the 
preliminary hearing, results in the waiver of the judicial debate between the parties 
and in this way it reduces judicial activity. In any case, reaching an agreement between 
the parties avoids adjudication on appeal, since the court decision was taken on the 
basis of consent between the parties, then it makes no sense to appeal.

I.  Submitting an agreement on the conditions for pleading guilty and 
sentencing

Regarding the stage of the process when it can find an application for a trial by 
agreement, the  Code of Criminal Procedure  provides that the proposal to negotiate 
on conditions of a plea bargain  and sentencing can be made from the moment of 
registration of the name of the person attributed criminal offense until the main trial 
has started. Based on this provision in the doctrine, it is reasoned that the defendant 
must be informed of the possibility that he/she has to choose this special trial, if he/she 
together with his/her defense counsel find it appropriate in concrete case(Lala, 2019). 
This is because the presence of the defense counsel in the negotiations for reaching 
an agreement is mandatory, as the defense counsel as an effective guarantor of the 
rights of the defendant must explain to the latter all the procedural consequences that 
present to him/her due to the trial by agreement.
The agreement between the defendant and his/her defense counsel on the one hand 
and the prosecutor on the other hand must be performed in the written form and 
must contain, as a result of invalidity, a clear description of the criminal offence for 
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which the defendant is charged and his/her legal qualification. 
The agreement must specify the guilty plea of   the defendant, the type and extent of 
the main criminal sentence, the supplementary sentence as well as the manner of 
their execution for which the parties have agreed. The agreement must also specify 
the dispositions for material evidence and items belonging to the criminal offense, 
as well as the confiscation of the means and products of the criminal offense. In the 
case where the civil plaintiff has been legitimized, the agreement requires the written 
consent of the defendant to compensate the damage. At the end of the agreement is 
specified the amount of procedural expenses as well as the signatures of the parties 
and the defendant’s defense counsel.
After signing the agreement, the prosecutor has the obligation to notify the victim of 
the criminal offense or his/her heirs, when their identity and place of residence result 
from the acts of proceeding, by sending a copy of the agreement.
It must be said that the conditional agreement on the partial admission of the charges 
is inadmissible. This means that if a defendant is accused of committing certain 
criminal offenses, one charge cannot be agreed upon in relation to the admission of 
guilt and sentencing while the other charges cannot be agreed upon. If the court has 
a case where there is agreement on only a part of the charges then the court is obliged 
to overturn the agreement and then the case continues the usual way of trial.
However, it should be remembered that as long as the object of negotiation in the 
agreement is the measure of punishment and not the negotiation of the accusation 
raised by the prosecutor. The latter will have to conduct a full investigation to make 
a fair legal determination of the criminal offense but also to determine correctly the 
appropriate measure of punishment that the defendant should receive. This refers to 
the violation or mitigating or aggravating circumstances that may find application 
in this case. Also, the fact that this agreement can be initiated by the prosecutor, 
means that the latter can propose it not to grant the reduction of the sentence to the 
defendant, but in order to achieve the efficiency of the trial assessed as a result of 
the investigation of committed and the conclusions reached by him/her up to the 
moment of proposing the agreement.
It is noted also that the Code of Criminal Procedure  does not make any relation 
between the moment of reaching such an agreement, and the benefits that the 
accused may have, referring to the sentence, a position held for instance in the Code 
of Criminal Procedure  of Kosovo.
Another distinctive feature of the institute of plea bargain in our law is also related to 
the fact that there is no definition or minimum limit on how much the sentence can be 
reduced. However, the doctrine argues that the minimum sentence in the agreement 
cannot go beyond the limits provided by the respective provision of the criminal code 
(Islam, Hoxha, & Panda, 2012).
The subjects who have the right to propose reaching a plea bargain and sentencing 
are both the prosecutor and the defendant. The latter may act in person or through 
his/her special attorney-in-fact. The presence of the defendant’s defense counsel in 
the negotiations is mandatory for reaching an agreement.
The presence of the elected or appointed counsel throughout the negotiation phase 
to reach an agreement, is a widely accepted standard, which serves as a guarantee of 
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the rights of the accused person, in conditions when these negotiations are closed and 
not are public, as well as the equality of the parties in a process where the accused 
has an inferior position and waives some rights. The absence of counsel makes the 
procedure, the plea bargain and the sentencing absolutely invalid. As noted above, 
the accused must have consulted with his/her defense counsel before entering into 
negotiations, for this type of trial in advance to assess whether or not the application 
is in his/her favor.
The Code of Criminal Procedure does not provide a deadline within which the 
parties negotiate the agreement, however, referring to the purpose of this institute, 
it is understood that this deadline should be as short as possible and should respect 
the investigation deadlines. If the parties fail to agree on the agreement, they have no 
right to appeal. In these cases, the case continues to be investigated and considered 
with the usual procedure, so at the end of the preliminary investigation the prosecutor 
will have to address a request to the pre-trial judge to send the case to court. The 
latter at the end of the preliminary hearing may decide whether or not to accept the 
prosecutor’s request to send the case to court.
The plea bargain has two parties and the victim is not part of it. However, after 
signing the agreement, the prosecutor notifies the victim or his/her heirs, sending 
them copies of the agreement.
Such an action is taken if their identity and place of residence result from the acts of 
proceeding, seeing it as a guarantee for the identified victim, rather than an obligation 
to the prosecutor. The law does not specify what the role of the victim’s stand will 
be in relation to the agreement at this stage; however it is implied that this stand 
does not affect its conclusion. It seems that the Code of Criminal Procedure gives the 
victim a peripheral role in this procedure. In fact, to avoid its potential reactions in the 
future, notification should be an obligation for the process, although its consent does 
not constitute a condition for concluding the agreement. Furthermore, we believe 
that the accused in any case during the bargain, regardless of whether or not the 
victim submits claims, must take responsibility for compensating the damages he/
she has brought to the injured party through his/her actions. However, regarding the 
damages, nothing prevents the victim from filing a civil lawsuit for the damages if he 
/ she has not been notified or knowingly becomes part of the procedure.
As noted above, the plea bargain and sentencing is a process between the prosecutor 
and the accused, accompanied in each case by his/her defense counsel. The court does 
not participate in the negotiations and does not exercise any role in the sentencing 
measure. The role that the Code gives to the court is that of approving or not this 
agreement, only after reviewing it and certifying the conditions required for its 
validity.
Such a choice made by law is in accordance with Council of Europe Recommendation 
87 (18), which required that “The “guilty plea” procedure must be carried out in a court at 
a public hearing”, and that “Where the investigation process at the court hearing is retained, 
notwithstanding the willingness of the accused to admit his guilt, it should be restricted to 
those steps absolutely necessary for establishing the facts, taking account of procedure already 
gone through prior to the trial”.
For this reason, the prosecutor after reaching an agreement sends it for approval to 
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the court, along with all acts of preliminary investigation. The court examines the 
request in a court session within thirty days from its submission. The hearing takes 
place in the mandatory presence of the prosecutor, the defendant and his/her defense 
counsel. As far as the victim is concerned, he/she is notified and has the right to 
participate, but his/her failure to be present does not prevent the examination of the 
case. Also, when she/he is present, the court invites him/her to give an opinion on the 
content of the agreement. However, there is no determination on the value that this 
opinion may have for the court decision.
The court hearing begins with the certification of the presence of the parties. Following 
this action, the court declares the judicial review open and invites the prosecutor to 
present, in a summary, the results of the agreement reached, while the defense counsel 
takes the floor, if requested. The role of the court in reviewing the agreement is limited 
to several aspects such as: certifying the free will of the defendant in admitting guilt 
and understanding the consequences arising from it, as well as certifying the fact that 
the legal qualification of the offense and the circumstances of the appropriateness of 
the sentence, as well as the lack of reasons for impunity or termination of the criminal 
offense, have been correctly assessed by the prosecution.
The court cannot change the terms of the agreement reached between the parties, 
in contrast to the practice followed, for example in Italy, where another measure 
of punishment may be given other than the agreement. For this reason, the court 
specifically asks the defendant regarding the fact: whether he/she made the agreement 
upon his/her own free will; whether he / she has been represented by counsel in 
the negotiations for its achievement and signing; if you understand the agreement 
and its content; whether he / she has understood the consequences of approving the 
agreement; as well as whether it gives consent for the agreement to be approved and 
executed.

II.  The role of the court in approving or rejecting the agreement

Approval or rejection of the agreement on the conditions for admission of guilt and 
sentencing is within the jurisdiction of the court of foundation. In the Albanian criminal 
process, the burden of proof to prove the accusation lies within the prosecution 
authority, where the latter must convince beyond any reasonable doubt that the 
criminal offense was committed and that the defendant committed it. Furthermore, 
in the trial by agreement, the prosecutor must have gathered all the evidence that 
justifies the agreement on the sentence to be given to the defendant. According to 
the unifying practice of the Supreme Court“For the final decision regarding the merits 
of the accusation, the court disposes based on its conviction based on evidence that proves or 
does not prove the accusation, i.e. without any reasonable doubt. “No evidence can have a 
predetermined value, both in terms of guilt and innocence.”(Court, Decision no.7, dated 
14.10.2002, 2002)
Regarding the standard of evaluation of evidence, the ECHR, in the case of Giuliani 
and Gaggiov. Italy, states that: “To assess the factual evidence, the Court adopts the 
standard of proof “beyond reasonable doubt”, but adds that such proof may follow from the 
coexistence of sufficiently strong, clear and concordant inferences or of similar unrebutted 
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presumptions of fact.”
In order to determine the criminal offence, the court is obliged to respect the principle 
of presumption of innocence provided by Article 4 of the Code of Criminal Procedure, 
which stipulates that the defendant is presumed innocent until proven guilty by a 
final court decision. Based on this principle it is accepted that when the court pleads 
the defendant not guilty, it should not be convinced beyond any reasonable doubt 
that the defendant has not committed the criminal offense for which he/she is charged. 
The defendant is pleaded not guilty when the prosecution has failed to prove in 
court that the defendant has committed the offense in all its constituent elements 
or, when there is a doubt for the accused, which according to the principle of in 
“dubio pro reo” is assessed by the court in favor of the defendant. It is a well-known 
fact that the process of evaluating evidence is a complex process, as its components 
are components legal - factual and internal and psychological, from which it must 
be guided and by which the trial panel is influenced in the formation of internal 
conviction, after his/her examination of the evidence. In the analysis of evidence, the 
court should start from the basic principles for their objective evaluation but also 
according to the provisions of the Code of Criminal Procedure of Albania, according 
to which the determination of the veracity and probative power of evidence is subject 
to judicial review. No evidence has a predetermined value and that the existence of a 
fact can also be deduced from clues, when they are relevant and consistent with each 
other.
In the analysis mentioned above, in the cases when the courts do not decide the 
dismissal of cases or the return of acts, the prosecutor shall decide the approval of the 
bargain on the conditions for admission of guilt and sentencing.
The court decision on the admission of the agreement must include the result of 
invalidity as follows: firstly, the personal information of the defendant necessary for 
his/her identification as well as the personal information of the victim, if present; 
secondly, the court decision must include the offence that the defendant has been 
represented and the identity of his/her defense counsel; thirdly, the court decision 
must reflect the fact that the defendant understood the content of the agreement and 
the consequences arising from it and signed it voluntarily; fourthly, the fact that the 
legal qualification of the criminal offense and its circumstances, the appropriateness 
of the sentence imposed, as well as the lack of reasons for impunity or termination 
of the criminal offense, have been correctly assessed by the prosecutor; fifthly, the 
court decision determines the guilty plea of   the defendant, sentencing and other 
dispositions, according to the content of the agreement and sixthly, the court decision 
reflects the date and signature of the decision.
In cases where an agreement on civil damages has been reached, it is part of the 
content of the court decision. The court may not change the terms of the agreement 
reached between the parties. So the court may or may not accept the agreement made 
between the prosecutor and the defendant, but in no case can exercise or supplement 
the proposed agreement. Furthermore, the court’s decision cannot be based on acts 
other than those in the prosecutor’s file. In other words, the court must decide on the 
“condition of the acts” (rebus sic stantibus), being acquainted with the results of the 
preliminary investigation and based on this result (Court T. D., 2020).
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On the other hand, it is provided that the court may decide to reject the agreement 
when the defendant before the court withdraws his/her consent to reach an agreement. 
In this case the rejection is mechanical, as there can basically be no agreement unless 
there is a mutual will between the parties to the agreement.
Another case that constitutes a reason for the rejection of the agreement is when the 
summoned defendant does not participate in the trial, without presenting any lawful 
reason that prevents him/her to present in court. Rejection of the agreement is also 
the case when before the court it is proven that the will of the defendant has been 
imposed or when the evidence in the investigation file contradicts the claim of the 
defendant that he/she has committed the criminal offense. In the latter case the court 
must make a detailed assessment of all acts and evidence found in the preliminary 
investigation file submitted before it. Thus, in a practical case, the court in rejecting 
the agreement reasoned that: (Court T. D., Decision no. 1874, dated 22.06.2018, 2018) 
“Thus, when asked about the sentence, the defendant repeated several times that it is about two 
months imprisonment, while the agreement provides for a measure of 20 days imprisonment. 
Meanwhile, when asked about the amount of working hours in the public service and the 
deadline, the defendant answered 2 hours, the deadline I suppose is 1 month ... Under these 
circumstances, the Court deems that in terms of Article 406 / e point 1 letter “b “The will of 
the defendant E.B has imposed, as he did not know what he signed and did not understand the 
content of the agreement he signed.”
The court has the duty to verify whether the legal qualification of the offense and 
the measure of punishment proposed between them is correct and if the court has 
a different opinion; it rejects the agreement between them. This is because based on 
Article 375 of the Criminal Code, the court has the right with the final decision to give 
the fact a different definition from the one made by the prosecutor or the accusing 
victim, mitigating or aggravating, provided that the criminal offense be within its 
competence. In this respect, if the court does not agree with the legal characterization 
of the offense committed in the agreement, the court may not be obliged to accept the 
agreement on sentencing for a criminal offense for which the court is not convinced 
(Kurushi, 2018). In this case the court rejects the agreement.
In addition, the court has the duty not only to verify but also to judge on the application 
of the type of sentence such as the suspension of the execution of the imprisonment 
sentence and the examination of the defendant. This is because the application of the 
agreement cannot be detrimental to the administration of justice even in terms of the 
proportionality of the sentence and the application of alternative punishments when 
the conditions expressly provided in the relevant provisions for their application are 
not met. In cases where the prosecution requests the application of a fine, it must 
investigate the financial viability of the defendant.
Furthermore, the court rejects the agreement when it deems that the sentence set in 
the agreement is inappropriate, in relation to the crime committed and the personality 
of the defendant. So the court in this case must analyze the sentence agreed between 
the parties if it is in accordance with the concrete provision of the criminal code. If 
the court finds that the sentence is inconsistent then it must reject the agreement. In 
case of a practice(Court T. D., Decision no. 741, dated 13.03.2018, 2018), it is rightly 
reasoned that “... The criminal offense of Article 190/2 of the Criminal Code provides for 
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imprisonment from six months to five years. So, according to this provision, the minimum 
provided by law for this criminal offense is 6 (six) months imprisonment, while the agreement 
provides for a sentence of 4 (four) months imprisonment. This makes the sentence in this case 
considered inappropriate in terms of law. Therefore, in this case, the Court, based on article 
406 / e point 1 letter “e” of this Code, is obliged to reject the agreement, as the punishment is 
beyond the legal limits. “
A final case of rejection of the agreement concerns when the court ex officio finds 
that there is one of the reasons for not initiating the proceedings or dismissing 
the accusation or case. Thus, the court, as the guarantor authority of the freedoms 
and rights of the parties participating in the process, even though it is in front of 
an agreement on the conditions for admission of guilt, when it finds that there is a 
reason that prevents further trial, must decide to reject the agreement by termination 
of indictment or case.
In all the above cases the court proceeds with the rejection of the agreement by 
returning the acts to the prosecutor and the case will follow the path of ordinary 
trial. As a guarantee, the Code stipulates that the statements of the defendant during 
the hearing may not be used against him/her. The decision for denial of to approve 
the agreement, like any other decision, must be reasoned. If the court rejects the 
submitted agreement no new claim can be filed. This is because the legislator has 
provided that if the court has rejected the agreement, the parties cannot then appear 
before it again with a new agreement, as in this way the parties before the court 
lose the credibility of their position. Also the court decision on the rejection of the 
agreement must be reasoned in the sense that the court must clearly analyze the 
reasons that led to the rejection of the agreement. In this respect, the general rules on 
the reasoning of the decision apply, starting with the court that issued the decision, 
the personal information of the defendant or other personal information that are valid 
to identify him/her, the accusation or charges brought against him/her, the summary 
presentation of the circumstances of the fact, the reasons why the court rejected the 
agreement, the enacting clause indicating the applied articles of the law, the date and 
the signature of the court. In cases when the enacting clause is missing in the decision 
or the signature of the member of the trial panel as well as when there is an obvious 
contradiction between the reasoning and the enacting clause, the decision is invalid.

Conclusions

It has been about 4 years since the Code of Criminal Procedure of Albania provided 
as a kind of special trial the agreement on the conditions for admission of guilt and 
sentencing. During this period, which is quite short in practice, various contradictions 
have emerged, the most important of which is the prejudice that the court has 
regarding the agreement reached between the defendants, and his/her defense 
counsel and the prosecutor. From the research conducted at the Tirana District Court 
it is noticed that the vast majority of agreements sent to the court have been rejected 
but in the reasoning part of the court decisions, there is no substantial deficiency in 
terms of meeting the conditions for reaching an agreement. In these circumstances, 
it is necessary as soon as possible for the Supreme Court to come up with conclusive 
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decisions of the case law where it is determined once and for all in which cases the 
agreement on the conditions for pleading guilty should be accepted and in which 
cases it should be rejected. Until the unifying decisions are issued, the practice will 
move in different directions, where it will mostly depend on the internal convictions 
of the judges appointed to judge the agreements whether they will be accepted or not. 
Basically if the court certifies the prosecutor’s file by making a detailed examination 
of the evidence that occurred in relation to the charge raised there is nothing wrong 
with the agreements being accepted. This is because our legislator with the new 
provisions wanted to give a new impetus to the judicial system in general so that for 
certain issues human resources and judicial energy are not spent but a fair decision is 
made without compromising the duly legal process.
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