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Abstract

Environmental crime can be defined as conduct that violates the legal provisions for the 
protection of the ecological and physical environment, for which a sanction is provided with 
such provisions which are intended to protect public health. However, the punishment of 
environmental crime, regardless of the purpose, must be conceived in such a way that might 
not unreasonably burden the business and the ever-increasing needs of technology and 
development. From this point of view, state intervention in economic activity in order to 
protect the environment should be reasonably limited.
Environmental crimes in Albania have not been taken seriously and it can be said that they 
have not been the focus of the judiciary. Criminal offenses in the field of environment have 
always occupied a minimal space in the activity of the judiciary.
First by the judicial police with the lack of reporting and then with the Prosecution which 
should have continued with the investigation of these types of offenses. The investigation and 
trial of these criminal offenses over the years has been limited to a very few cases. Even more 
unclear and the number of cases of investigation of criminal responsibility of legal entities for 
criminal offenses in the field of environment remains small.
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Introduction

Criminal offenses against the environment in Albanian legislation are provided in the 
Criminal Code of the Republic of Albania. Before the amendments with law 44/2019 
criminal offenses against the environment have been quite limited in their provisions. 
They were provided in:
Article 201 Air pollution;
Article 202 Transportation of toxic waste;
Article 203 Water pollution;
Article 204 Prohibited fishing;
Article 205 Illegal deforestation;
Article 206 Cutting of decorative and fruit trees;
Article 206 / a Fire destruction of forests and forest environment;
Article 206 / b Destruction by negligence by fire of forests and forest environment;
Article 207 Violation of the quarantine of plants and animals;
Applying law no. 44/2019 Criminal Code underwent substantial changes regarding 
the provision of new criminal offenses which aimed to cover as many aspects of 
environmental damage as possible. These amendments define criminal offenses 
committed by natural or legal persons, intentionally or negligently and which are in 
conflict with specific legislation on the environment that risk causing real harm on 
the quality of air, water, soil, plants, animals, human health or life.
Legislation in the field of environment and ionizing radiation has advanced quite 
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recently, transposing into national legislation important parts of the EU environmental 
acquis, adopted in accordance with the EC treaty and ionizing radiation acts, the 
“Euratom Treaty”. In the reports of the committees of the Albanian Parliament and 
the report that accompanied the above draft law, the purpose of providing for these 
criminal offenses was emphasized as follows:
“Environmental protection also remains a worrying problem, for which changes are 
proposed in the tightening of relevant sanctions. The draft law also defines criminal 
offenses committed by natural or legal persons, intentionally or negligently, which 
are in conflict with specific legislation on the environment and ionizing radiation or 
with permits / authorizations that have been approved in their implementation and 
that risk causing harm. real on air quality, water, soil, plants, animals, human health 
or life.
This law is partially aligned with Directive 2008/99 / EC of the European Parliament 
and of the Council, dated 19 November 2008 “On the protection of the environment 
through criminal legislation”, number CELEX 32008L0099.
As a result of the adoption and implementation of these legal amendments, it is 
intended and expected to increase environmental awareness of all actors acting on 
the environment and who have the potential to endanger it through their activities. 
This law firstly was not enacted by the President who in the decree for the return 
for reconsideration of this law set out a number of reasons regarding the legality 
of these changes. However, even after these arguments, the Parliament approved 
the changes which are in force and await their implementation by law enforcement 
agencies. Given that these offenses are provided by law 44/2019 which entered into 
force in October 2019 it is of interest to deal from a theoretical point of view with 
reference to Directive 2008/99 / EC of the European Parliament and of the Council of 
Europe, dated November 19, 2008 “On environmental protection through criminal 
legislation”. However, as often happens to us in Albania, we can also refer to the 
experience, the legislation or jurisprudence of neighboring countries such as Italy 
where we usually inspire.

1. Italian experience in criminal offenses in the field of environment
 
Italian jurisprudence argues that the concept of illegal conduct in the broadest 
sense of criminal offenses against the environment, should address not only those 
conduct in violation of the law but also legal regulations (not in the range of law) and 
administrative act. This is the optic of Directive 2008/99 / EC, expressed on the abusive 
nature of the organized activity of waste management, the principles of which can 
also be used in relation to the crime of air, water and soil pollution. The report of the 
draft law clarifies the intention of the legislator to anticipate new criminal offenses as 
well as to change the existing ones in a substantial way.
Thus in relation to criminal offenses against the environment the Italian Court of 
Cassation has ruled with the decision of the Criminal College, Sec. III, n. 46170 3 
November 2016 where it has addressed it’s general elements from a formal point of 
view.
The problems emerged in the implementation and enforcement of environmental 
legislation have shown that the environment cannot be properly protected only 
through specific administrative legislation. Therefore, this legislation should be 
supplemented with criminal offenses in the field of environment and relevant 
sanctions provided in the Criminal Code. To ensure continuity and consistency 
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between the legal requirements of specific, sectional legislation on the environment 
and ionizing radiation already aligned with those of the EU with the provisions of the 
Criminal Code, it is required that the latter also reflects the requirements of European 
legislation in the field of environment.
The provisions of the Albanian Penal Code are amended by transposing Directive 
2008/99 / EC on Environmental Protection through the Criminal Law. Specifically, 
Article 201 is reworded and after it are added 5 new provisions to toughen the penalties 
for environmental crimes such as air and soil pollution, causing environmental 
disasters, waste mismanagement, waste transportation in violation of the law, 
development of activities hazardous, illegal activities related to nuclear materials 
and hazardous radioactive substances. Aggravating circumstances in sentencing are 
provided in cases where serious damage to human health or death is caused.
Article 202 of the Albanian Criminal Code is reworded with the aim of protecting 
habitats in protected areas, while Article 203 is reworded in order to protect the 
environment from the use of ozone depleting substances. After Article 207, Article 
207/1 is added which provides sanctions for violating the rules of keeping companion 
animals . The punishment is aggravated in case of serious consequences from violating 
these rules, such as injury or death of the person.

2. Air, water and soil pollution

Article 201 of the Albanian Criminal Code before the changes provided by law no. 
44/2019 punished: Air pollution, pollution of surface and groundwater, pollution of 
the surface or depth of the soil, severe damage to animals or plants, through the 
discharge, emission or introduction of ionizing radiation or a quantity of materials 
into the air, soil or water, beyond the limits of norms allowed by law.
The same act, when committed in areas specially protected by law, such as areas of 
environmental, cultural, artistic, historical, architectural or archaeological values, or 
when it has caused or is likely to cause serious damage to the ecosystem, biodiversity, 
flora or fauna, is punishable by imprisonment from one to five years.
When the criminal offense provided for in the first paragraph of this Article has 
caused or is likely to cause minor injury to one or more persons, it shall be punished 
by imprisonment fromone to seven years.
When this offense has caused or is likely to cause serious injury to one or more 
persons, it is punishable by imprisonment from two to ten years.
The same act, when it has caused or is likely to cause the death of one or more persons, 
is punishable by imprisonment from  five to fifteen years.
This criminal provision has changed substantially not only in its title but also in 
its content and has brought a considerable extension of its scope. Regarding its 
implementation in practice at the moment it is premature to turn to court practice 
due to the imminent time of their adoption. The legislator has formulated a provision 
in a very general way and which brings the difficulty of its concrete implementation 
as it leaves room for numerous doubts.
According to this provision, the main cases are listed when it can be evidenced but 
does not specify in detail the concrete way of realizatio. By environmental pollution 
we mean unwanted changes in the physical, chemical and biological properties of 
water, air or soil. According to law no. 10431, dated 9.6.2011 “On environmental 
protection”:
“Pollution” is the direct or indirect introduction, as a result of human activity, of 
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substances, vibrations, radiation, unpleasant odors, heat or noise in air, water or soil, 
to the extent that it may be harmful to the quality of the environment or human 
health, which may lead to damage to material property or to deteriorate and interfere 
with services and other lawful uses of the environment ...”
So pollution will be understood as the totality of harmful or dangerous elements or 
materials which are released into the air, land, and water beyond the norms provided 
by law. This provision is of reference character as it refers to specific laws which 
regulate the quantity and type of materials or elements which may be released into 
the air, water or soil.
Meanwhile, regarding the norms of limits of different substances, elements 
or components in the environment, article 26 of the same law provides that: 
“Environmental quality norm” means the permissible limit of concentration of a 
certain pollutant or group of pollutants in air, water or soil.
Environmental quality norms for pollutants or specific groups of pollutants of each of 
the components of the environment, as well as deadlines for achieving environmental 
quality norms are set by the Council of Ministers.
The Law on Environmental Protection goes further by clarifying the technical norms 
of emissions into the environment which are the limits of allowing harmful substances 
into the environment. These technical norms of discharges generally make sense for 
the activity of legal entities of a character that is naturally related to the discharge of 
harmful elements such as factories, various industries.
“Technical norm of environmental emissions” means the amount, concentration or 
level of emissions from an activity, which should not be exceeded during one or more 
time periods. Technical environmental norms are set for certain groups or categories 
of substances.
The emission limit values   set out in the relevant environmental permit for a specific 
activity should not be less restrictive than the technical norm of the relevant 
environmental discharges.
The technical norms of discharges into the environment, in general, apply at the point 
where the discharge from the activity takes place. Technical norms of environmental 
emissions for pollutants or specific groups of pollutants, for specific components 
of the environment, as well as temporary deadlines for achieving these norms are 
determined by the Council of Ministers.
Both the norm of environmental quality and the technical norm of discharges into the 
environment in determining the boundaries, refer to the acts approved by the Council 
of Ministers, and by specific laws. Meanwhile, article 201 considers as a criminal fact 
exceeding the norms “of norms allowed by law ..”
So will the norms or limits provided by a sub-legal act and not by law as required by 
the provision be considered exceeded?
The only interpretation in favor of evidencing criminal responsibility in excess of 
the norms set by sub-legal act is that these sub-legal acts are authorized by law. 
This problem from the point of view of legislative technique can be eliminated by 
providing as a criminal offense the fact of exceeding the norms provided by law or 
bylaws.
Meanwhile, this defect does not exist prima facie in relation to the parameters provided 
for chemicals for which protective measures are provided by special law: Protection 
from the harmful effects of chemicals, their compounds and preparations includes 
measures and procedures of protection from their harmful effects on the environment 
and human health.
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Measures for the implementation of protection from the harmful effects of chemicals 
are determined by a special law.
The same standard as for chemicals is provided for radiation and waste, so the allowed 
norms for them must be determined by law. But what about the law which had to 
approve the allowed norms? Surprisingly, law no. 27/2016 “On the management of 
chemicals” in determining the permitting limits again refers to sub-legal acts:
“A substance in its pure form in a mixture or in an article, for which this law or its by-laws 
provide for a restriction, will not be produced, marketed or used unless is consistent with that 
limitation.
Restrictions on the production, placing on the market and use of certain chemicals and certain 
hazardous articles shall be approved by the Council of Ministers, on the joint proposal of the 
Minister responsible for the environment and the Minister responsible for health. “
Thus, the totality of the norms for limiting the discharge of substances into the 
environment is foreseen in bylaws which define the specifications and laws.

Conclusions

Compared to a very large part of criminal offenses, they are complicated in the 
field of environment due to the application of specific laws which determine what 
constitutes pollution in relation to each substance or element as well as due to the 
implementation of bylaws through which allowable discharge rates are provided.
The President of the Republic in the decree for the return of law 44/2019 in relation 
to paragraphs 2-4 of Article 201 of the Criminal Code “Air, water and soil pollution” 
expressed the concern that:
‘’ Meanwhile, this provision, reformulated in the next 4 paragraphs (paragraphs 
2-5), is problematic in terms of the way it is constructed linguistically, where it turns 
out that the qualified circumstance of committing a criminal offense, which results 
in an increase of the sentence, turns out to have been defined with inappropriate 
expressions for the purpose for which these provisions were drafted.
The use of the phrase “has the potential to cause” not only makes enforcement 
impossible, but also risks in practice setting a dangerous precedent in the prosecution 
or disproportionate sentencing. Legal provisions with expressions abstract on the 
“consequence that could come”, in a criminal provision is a very large space for 
misinterpretation and abuse in practice.
Thus, it is necessary that due to the way they are formulated unusually for a criminal 
offense figure, paragraphs 2-5 of Article 201 of the reworded provision should be 
revised in order to improve them.
This criminal offense can thus be considered both formal and material. So even if from 
it does not come the consequence required by paragraphs 2-5 but there is a potential 
possibility that it will be caused this offense will be considered consumed. Of course, 
if the consequence has come, then there is no possibility of discussing the existence of 
elements of a criminal offense. The expression “likely to cause” remains to be proven 
during the criminal proceedings and will seek the unequivocal help of environmental 
experts who depending on the circumstances can give their specialized opinion in 
determining whether the suspected criminal act could bring about the consequence 
envisaged as an element of the offense.
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