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Principle nulla indemnitas sine culpa in civil law
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Abstract

Automobile accidents insurance is a legal and economic institution and a complex mechanism 
that is intended to make the transfer of risk from the individual to legal organism, economic 
and financial, with technically organized activities. In cases where the damage caused in 
accidents with consequences in material goods, in the body, health and life of third persons, 
the insurance coverage is presented as a mechanism of these effects. Consequences caused 
should result from a corresponding risk insured case. People being threatened by the same 
automotive traffic risks have arisen solidarity and socialization to face the consequences that 
may be experiencing. 
Insurance law rules in automobile accidents has a jus cogens nature. This is the result of 
quality kind dangerous item that motor vehicle. Motor vehicle is considered dangerous item 
depending on the positions available and the consequences of risk. Putting into circulation the 
motor vehicle is the position that gives the ability to display a potential risk.
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1. Introduction

Liability for damage caused may arise from an act or omission. The risk that attacks 
the victim or his property, therefore, can also result from an omission. A person is 
liable on the basis of guilt whether he has violated the standards of conduct required 
intentionally or through negligence. Standards are required for reasonable conduct 
by the person in certain circumstances and depending on the nature and value of the 
interest protected, the hazard of the activity, the unpredictability of the damage, the 
relationship of proximity or special reference between those involved in causing the 
damage, such as and the availability and costs of prevention or alternative methods, 
etc. Given age, mental and physical disability or exceptional circumstances, then 
action cannot be expected to be in line with reasonable standards. 1

The act of action and the inaction itself is manifested as a harmful action with certain 
consequences and at the same time contrary to the concrete legal norm. Action or 
inaction must correspond to behavior that is contrary to the neminem laedere 
principle. 

2. Historical reviews on the principle nulla indemnitas sine culpa 

Responsibility for the damage caused has been recognized in Babylonian and Roman 
society. Then, it arises in cases when as a result of an improper act, peace was broken. 
Guilt has not been taken into consideration. The issue of guilt arises in the 17th or 18th 
century when the nature of law incorporates evil will - sin. Guilt was the essence of 
 1  Art. 4:101, Principles of European Tort Law, European Group on Tort Law, http://civil.udg.edu/php /
biblioteca/items /283/PETL.pdf, accessed 10 June 2012.
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sin. The 19th century has institutionalized guilt as a condition for delict civil liability. 2

Causing damage in car accidents can not be judged without relating it to the issue of 
fault. Guilt is not decisive in every segment of the compensation procedure. However, 
it is undeniable that the compensation of damage, ie the determination of civil legal 
liability in certain cases is resolved in the plan of individual guilt. 3Thus it is thought 
that guilt satisfies the principle of justice and fairness in civil legal relations that arise 
as a result of causing harm. The person responsible for the assigned obligation is 
charged on the basis of guilt. 4

In 1909, innocent liability was created for vehicle owners pursuing other areas as 
well. The French court of Cassation in 1896 has ruled the obligation to cause death in 
an industrial accident, without being able to prove guilt. Guilt here can not always be 
a prerequisite for civil legal obligations. 5

3. Guilty accountability 

Liability based on guilt for the damage caused exists when in addition to the parties, 
the causer and the injured party and the general conditions - harmful action, damage 
and causal link, there is also fault as a special condition of this type of liability. Guilt 
is a subjective element and psychic relationship of a certain person to actions or 
omissions, when he has foreseen the dangerous consequences of his action for society 
and which he has desired, as well as when he has consciously or intentionally caused 
those consequences.
The assessment of illegality is made by the court. The court in this case assesses 
whether the person at the time of causing the damage was guided by a certain degree 
of care, a care that is expected of a reasonable person in the circumstances where the 
damage was caused. 6Thus the responsibility depends on the fault of the perpetrator 
of the damage. The design of liability on the basis of guilt is related to the possibility 
of proving guilt by the plaintiff in court proceedings. Determining the existence of 
damage is not sufficient in determining the obligation to compensate the damage, if 
it is not proven that the damage is the result of the causer .
In order for a person to be considered guilty, it is necessary for him to have sufficient 
development of consciousness, so that he can understand the importance of his actions 
and the consequences that result from those actions. So, it will be considered whether 
the person was guilty or not, making the comparison of his action that brought the 
consequence with certain standards, with the behavior of the reasonable person and 
if his behavior is not in accordance with the behavior of reasonable and prudent 
 2 Janno Lahe, Forms of Liability in the Law of Delict: Fault-Based Liability and Liability without Fault, 
Juridica International, X, 2005, http://www.juridicainternational.eu/index.php?id=12617.
 3 The Spanish Civil Code in Article 1902 has incorporated guilt and negligence into liability for the 
damage caused. The act or omission of one person causing harm to another person, on the basis of fault 
or negligence, is bound to compensate the damage.
 4  Corinne Renault – Brahinsky, L’essentiel du Droit des obligations, 2011-2012, 7-e édition, Gualino, 
lextensoéditions, Paris, pg.98.
 5 JannoLahe, Forms of Liability in the Law of Delict: Fault-Based Liability and Liability without Fault, 
Juridica International, X, 2005, http://www.juridicainternational.eu/index.php?id=12617.
 6  Michel Cannarsa, Compensation for Personal Injury in France, www.jus.unitn.it/cardozo/Review/2002/ 
Cannarsa.pdf, accessed 5 January 2002.
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man, he will be held guilty of the harm caused 7. Therefore, in the trial procedure 
of liability, it must be ascertained that the liability arose by action or omission, 
which circumstances posed a danger to the victim, whether the perpetrator is guilty, 
whether he had the expected care of a reasonable person in special circumstances, etc. 
According to Article 145 of the Law on Obligations of Macedonia, a person who, in 
addition to a sufficient mental development, also has a desire (intent) for his action 
to cause harm, or has a certain degree of negligence in taking, will be considered 
guilty of the action by which it causes the consequence. That means that fault exists 
when the cause inflicts damage intentionally or through negligence. When the person 
intends to cause the consequence by an action taken, then, guilt is presented in the 
form of intent, as the most serious form of guilt, whereas when his actions, the person 
takes them by not showing certain care or the care of necessary obligation which a 
certain person in certain circumstances must show, then the fault lies with the injured 
party in the form of negligence. 8

Based on the behavior of a reasonable person according to certain standards, care 
can be: the care of a good host, an ordinary person, a good economist, etc. There 
are authors who in this spirit distinguish different forms of negligence, including: 
total negligence, ordinary negligence and professional negligence 9. When a person’s 
actions are not in accordance with the mentioned care and standards then that person 
is considered guilty and vice versa, he will be considered innocent when his actions 
are in accordance with such care and standards. 10

In order for the compensation of the damage to be realized, according to the criterion 
of subjective responsibility, there must be guilt. The victim is obliged to prove it if 
he wants to exercise the right to compensation 11. Even the Macedonian legislator 
in Article 141 of the Law on Obligations has admitted guilt as the main criterion 
according to which each person will be held accountable, if he does not prove that the 
damage was not caused through his own fault. Thus, the element of fault is generally 
necessary for civil legal obligations for the damage caused. He who causes harm to 
another through negligence has the obligation to compensate the damage. If no one 
is to blame for the damage caused, then, the injured party can not be left to face the 
consequences experienced.
In cases of accident caused by a moving motor vehicle, due to which the existence of 
the fault of one of the owners of the motor vehicle is assumed, the rules of liability 
according to the fault apply. If there is mutual guilt for the same misfortune, then each 

 7   Milosevic Lubisha, Law of Obligations, Prishtina, 1977, pg. 155.
 8 Regarding the guilt, the Basic Court Skopje II, Judgment K.no. 4217/08 regarding the determination of 
civil legal liability for damage caused in a car accident has relied on proving guilt. The passenger in the 
motor vehicle who did not use the safety rip and in the collision with the other motor vehicle experiences 
damage. It will be considered that he did not contribute to the damage if his bodily injuries are the 
result of a side collision of the motor vehicle taking into account the fact that the safety belt prevents the 
movement of the passenger’s body forward, during a direct collision, but during a side collision prevents 
lateral body movements.
 9 Gale Galev, Jadrnaka Daboviq, Obligaciono pravo, Skopje, 2008, pg. 568-582.
 10 P.S. Atiyah, Accidents, Compensation and the Law, Weidenfeld and Nicolson, London, 1970, p. 148-155, 
deals with the contributing factors in causing the damage and with special emphasis on the age of the 
perpetrator of the damage.
 11   Radishiq Jakov, Obligation Law, Belgrade, 1990, pg. 22.
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possessor will be liable for the total damage they have experienced, in proportion to 
the degree of their guilt.

4. Causal responsibility 

In certain cases, proving guilt is severe and even impossible. Therefore, for the 
damage caused by dangerous items and dangerous activities, which result in 
increased risk for the district, the responsibility is overt regardless of the fault. Causal 
liability which reigns for damages from the use of a motor vehicle does not exclude 
subjective liability 12. If there is a guilt of the motor vehicle driver he is liable according 
to the criterion of subjective responsibility. In these cases, the owner of the motor 
vehicle will also incur delict civil liability, but according to the criterion of objective 
liability.. 13This means that the driver who is guilty of the damage and the owner of 
the motor vehicle, respond to the injured party in solidarity, the first according to 
the subjective responsibility, and the second according to the causal responsibility 14. 
Regarding solidarity responsibility, the Spanish judiciary, in determining the civil 
legal liability for causing damage in car accidents by addressing the causal link 
between the illegal action and the consequence caused, has ruled that the damage 
is the result of negligence of the motor vehicle driver and the child’s parents due to 
negligence. appropriate to the infant child. 15

Indistinguishably, in another case that refers to the determination of civil legal 
responsibility for the damage caused in a car accident, the court has judged solidarity 
responsibilityof the driver of the motor vehicle and the child’s parents - victim in 
the accident.The approach to determining liability is oriented to the cause that has 
resulted in certain consequences, to determine the guilt or not of the victim and 
whether this action was solely to cause the consequence. 16

 12 ToshevskiBlagoj, Compensation for damage by motor vehicle, master’s thesis, Skopje, 1980, pg. 57.
 13 The Court of Appeals in Stip regarding the determination of civil legal responsibility for the damage 
caused by the motor vehicle in a car accident, Judgment Gzh.no. 163/08 referred to the joint and several 
liability of the Enterprise for road maintenance and the driver of the motor vehicle. The company for 
maintenance of public roads is responsible for compensating the damage caused by the motor vehicle if 
in time it has not removed the obstacles and absences on the road, due to which damage can be caused to 
the road users, conditionally in causing the damage not the driver of the motor vehicle has contributed 
due to the inability to drive in concrete road conditions. This court is based on the factual situation 
ascertained by the court of first instance, which evidences the fact of speeding by the driver of the vehicle, 
the existence of vertical signage and the contribution of the company for the maintenance of public roads 
because it did not intervene. to influence the prevention of inflows and landslides on the paved road. The 
court finds that the driver of the motor vehicle and the Road Maintenance Company are guilty and have 
joint and several liability for the damage caused.
 14   Ibid, pg. 57.
 15 Supreme Court, Expte, no. 70415, First Room, L.S. 303-120, Mendoza, September 27, 2001, has determined 
the joint and several liability of the driver of the motor vehicle and the child, respectively the parents of 
the child for neglect and neglect.
 16 Supreme Court, Expte, no. 63091, First Room, L.S. 288-47, Mendoza, 19 May 1999, defining the legal 
responsibility for the damage caused in car accidents has photographed the position of the victim and 
his actions within the parameters of the actions that caused the consequence. In this case the court did 
not accept the claim of the driver of the motor vehicle for release from liability on the grounds that the 
accident occurred as a result of an unpredictable event of the child with accident characteristics. The court 
has assessed that every driver of a motor vehicle should be aware of the dangers that imply the existence 
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Applying the criteria of objective responsibility for the damage caused by the motor 
vehicle facilitates the position of the injured party, and enables him to exercise the 
right to compensation without proving the guilt of the injured party. 
Even after the treatment of the principle Nulla indemnitas sine culpa, we remain in 
the position that for the newest situation, the risk from the use of motor vehicles has 
increased significantly and people are exposed to that risk in every street corner. 
Motor traffic is involved with a large number of accidents. Causing damage in traffic 
accidents is inevitable. The definition of liability and the responsible person is related 
to the rules of insurance law.The rules of insurance law do not exclude either the 
criteria of causal liability or the criteria of liability under fault. The rules of liability 
through guilt do not cover all segments of civil legal liability for damage caused in a 
car accident.Under insurance law, it is possible to compensate the damage without 
proving guilt of the responsible person. It is impossible to set a limit to favor the 
criteria of causal liability, ie the criteria of liability based on guilt, because none of 
the above rules can be declared as the sole basis of liability, nor are the obligations 
for compensation of damages based. on a single principle. It is not uncommon for 
liability to be determined on the basis of guilt, or in other words to be conditioned by 
guilt or guilt to be presumed. All these possible cases of determination of liability are 
issues that are treated together with the rules of insurance law. 
Guilt is also important for the realization of the right to reimbursement. The insurer 
is entitled to reimbursement to the injured third party who is at fault in causing the 
damage.
The insurer who has compensated the injured party is entitled to  refund the amount 
paid in the name of compensating the damage to the third person in proportion to their 
omissions made through his fault.When we talk about the right to reimbursement on 
the basis of qualification of guilt, the court always determines the guilt in causing the 
car accident. If the request for reimbursement is addressed to the person who was not 
guilty of the accident, then the claim for reimbursement is considered unjustified. 17

The insurance association which has compensated the third party is also entitled to 
reimbursement to the person who is liable for the damage. In this case, the persons 
responsible for the damage are: the possessor of the motor vehicle (owner, user, 
protector) and the driver. In this view, the insurance associationhas the position 
of guarantor - the legal payer, and can file a claim for regress against the driver of 
the motor vehicle who was not involved in insurance, only if he is guilty of causing 
damage. So, the influence of the objective factor on the part of the insured is crucial in 
its realization the right of recourse of the insurer to the insured.
In all cases when the insured intentionally caused the damage, respectively is guilty of 
the damage caused and when he drove the motor vehicle in dangerous circumstances 
which are excluded from insurance, the insurance associationhas the right to invoke 
the right to reimbursement to the insured for the amount paid on behalf of the 
of a child on a bicycle in a social environment. So the liability system is related to the need for accident 
risk predictability. The court also took into account the guilt of the child’s parents. Parental negligence for 
the court symbolizes guilt in care and supervision.
 17 Basic Court Skopje II, in the civil case K.nr. 93/09 dated 26 March 2010, adjudicated the request for 
reimbursement. In this judgment, she argued that guilt is important in determining the right to a refund 
of the amount paid in the name of damages.
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indemnity to the injured third party.
It will be considered that the insured has intentionally caused the damage if situations 
are deliberately created that lead to the realization of the insured event. The insurance 
associationwill not have legal insurance relations with its insured in all cases when 
the damage is caused by a motor vehicle driven by a driver who is under the influence 
of alcohol, or by a motor vehicletechnically not in order.
Even when with the motor vehicle in which the damage was caused,has been driven 
by a  person without a appropriate driving license for the type of motor vehicle and 
in cases when the driver’s license has been obtained from the competent body, the 
amount of compensation of the injured person paid by the insurance Association , 
which has the right to return from the person who drove the motor vehicle without 
a driving license. 18

In cases when the motor vehicle is identified later, the Insurance Association realizes 
the right of recourse by the insurer of the owner, respectively the user of the motor 
vehicle. In cases when the driver of the motor vehicle which caused the damage, did 
not possess a driver’s license, then the Insurance Association realizes the right of 
reimbursement directly from the driver of the motor vehicle who did not possess a 
driver’s license. The same happens when the driver of the motor vehicle has driven 
the motor vehicle in an alcoholic state. The Basic Court of Kavadarci - Macedonia, 
judging the right to reimbursement, has brought a binding judgment to the cause of 
the car accident that in the name of reimbursement to pay the insurer the amount in 
hightto compensate for the damage. The court based its position on the fact of using 
a motor vehicle in an alcoholic state and without a driver’s license. 19

If the third injured party, the insurance association compensates the damage, then 
it has the right of recourse against the insured, for the amount paid in the name of 
compensation for damage.
In conclusion, we can accept the view that causal liability and fault-based liability 
do not exclude each other in the field of insurance. Guilt remains important both 
in during the trial of civil legal liabilityas well as during the realization of the right 
to reimbursement. They are not opposed here but are complementary forms of 
responsibility.

Conclusions

The existence of causal responsibility, subjective responsibility and responsibility for 
others is established in the theory of civil law. Theoretical treatments have cultivated 
a pronounced division between these responsibilities. Such a division should not 
apply to the determination of civil legal liability for damage caused in car accidents. 
In the theory of civil law we recommend that the prevailing view is that there is no 
division of these bases of liability in car accidents. They are complementary. Guilt 
is absolutely present in car accidents even though the third injured party has that 
procedural position to concentrate on proving the consequences he has experienced 
from causing the damage.The existence of guilt which actually exists is assumed in 
 18 Toshevski Blagoj, Compensation for damage by motor vehicle, master’s thesis, Skopje, 1980, pg. 142.
 19 See the reasoning of the Judgment of the Basic Court of Kavadarci, K.no. 8/08 dated 3 April 2009.
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the segments of the decision to exercise the right to compensation. It is assumed that 
it belongs to the owner or user of the motor vehicle participating in the car accident. 
Unlike this segment, other issues are judged on the basis of guilt, especially in the 
realization of the right to reimbursement of expenses incurred by the insurer from 
the realization of the obligation to compensate the damage to the injured third party. 
Thus, in the procedure for adjudication of liability for damage caused by a motor 
vehicle, causal liability and fault-based liability are complementary. Assuming the 
responsibility of the owner or user of the motor vehicle for causing the damage, the 
legislator has made it in order to create a more favorable position for the injured 
party in the compensation procedure.
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