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Abstract

Freedom of expression and dissemination of information is the bedrock of a free and democratic 
society. This freedom provides an avenue for public discourse as well as for the self-fulfi llment 
and development of each individual. The risk of harm posed by content and communications 
on the Internet to the exercise and enjoyment of human rights and freedoms, particularly the 
right to respect for private life, is high. A new aspect, among many others consolidated over 
the years in national and international jurisprudence of the right to privacy, is the right to be 
forgott en. This right stems from a combination of the development of technology and the need 
to fi nd a remedy in protecting the individual rights of each person. Since 2014, international 
courts such as the Court of Justice of the European Union and international instruments 
have started to tackle specifi cally with the right to be forgott en and thus, this work will try to 
interpret and explore these developments.
In this sense, the main objective of this manuscript is to give the defi nition of the right to be 
forgott en, the need for this right and its existence separately. Another issue is whether the 
right to be forgott en can be exercised only by natural persons. Lastly, the aim of this work is to 
analyze the place of the right to be forgott en in relation to other rights especially the balance 
with the right of the freedom of expression.

Keywords: The right to be forgott en, private life, personal data, deletion or anonymization, 
freedom of expression, GDPR.

Introduction

Freedom of expression and dissemination of information is the bedrock of a free and 
democratic society. 1 This freedom provides an avenue for public discourse 2 as well as 
for the self-fulfi llment and development of each individual. 3 
The means by which freedom of expression can be exercised has evolved over the 
centuries and has certainly been conditioned by the development of science and 
 1  Mathieu-Mohin and Clerfayt v. Belgium, App no. 9267/81 (ECtHR, 2 March 1987), para 47; Lingens v. 
Austria,
App no. 9815/82 (ECtHR, 8 July 1986), para 41–42; Claude-Reyes v. Chile, Judgement on Merits, Reparations 
and Expenses. (IACtHR, 19 September 2006), para 85. 
 2  General Comment 34, United Nations Human Rights Committee; UN High Commissioner for Human 
Rights, “Report of the Special Rapporteur on the Promotion and Protection of the right to Freedom of Speech 
and Thought” (17 April 2013).
 3  Lingens v. Austria, App no. 9815/82 (ECtHR, 8 July 1986), para 41–42
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technology. Thus, freedom of expression has known new mediums to be exercised. 
Beyond writt en or early devices, the Internet, social media, and search engines have 
transformed information and communication into ubiquitous and an ease without 
which life cannot be imagined. It is already known that the Internet is an information 
and communication tool particularly distinct from the printed media, especially as 
regards the capacity to store and transmit information. As a result, the risk of harm 
posed by content and communications on the Internet to the exercise and enjoyment 
of human rights and freedoms, particularly the right to respect for private life, is 
certainly higher than that posed by the press. 4 A new aspect, among many others 
consolidated over the years in national and international jurisprudence of the right to 
privacy, is the right to be forgott en.
This right stems from a combination of the development of technology and the need 
to fi nd a remedy in protecting the individual rights of each person. One characteristic 
of the Internet is that it makes information permanent. With this information also 
accessible to everyone, the right to be forgott en becomes a necessity for individuals to 
exercise control over their privacy. When considering “Internet privacy”, “privacy” 
is not to be read as “intimacy” or “secrecy”. It rather refers to another dimension 
of privacy, i.e. individual autonomy, the capacity to make choices, to take informed 
decisions, in other words to keep control over diff erent aspects of one’s life. 5
In the era of Internet, privacy means informational autonomy or informational self-
determination. So, in other words, the individual has the ability to decide on his or 
her own personal data.
It is to be mentioned that the passage of time is precisely a distinctive element of this 
right, in contrast to other rights, for which the passage of a certain period of time 
prescribes them. In fact, the right to be forgott en in some respects requires a certain 
amount of time in order to be exercised, in the case when the information concerned 
is to be considered irrelevant. 

1. Defi nition of the right to be forgott en

This right is understood in light of today's context where there are an almost infi nite 
number of personal data holders and/or processors. These may be social networks - 
when the user himself provides his personal data with the opening of an account, 
news portals - when various news are published and oft en personal data of certain 
individuals are included, search engines - whose activity consists in fi nding information 
published or placed on the internet by third parties, indexing it automatically, storing it 
temporarily and, fi nally, making it available to internet users according to a particular 
order of preference 6 (such as Google Search), the state authorities themselves 7 - which 
 4  Editorial Board of Pravoye Delo and Shtekel v. Ukraine, App no. 33014/05 (ECtHR, 5 May 2011), para 
63; Delfi  AS v. Estonia [GC], App no. 64569/09, (ECtHR, 2015), para 133; Cicad v. Switzerland, App no. 
17676/09, (ECtHR, 7 June 2016), para 59.
 5  Cécile de Terwangne, “Internet Privacy and the Right to Be Forgotten/Right to Oblivion”, Revista d’Internet 
Dret i Política, February 2012, page 110.
 6  Google Spain SL and Google Inc. v Agencia Española de Proteccion de Datos (AEPD), Mario Costeja 
González, para 41, CJEU C-131/12, 13 May 2014, [GC].
 7  Segerstedt-Wiberg and Others v. Sweden, App no. 62332/00, (ECtHR, 6 June 2006); M.K. v. France, App 
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may collect personal information for the purpose certain, or other entities that may 
hold personal data for various purposes for processing, storing, etc., depending on 
the respective function.
Before defi ning the right to be forgott en we need to determine what is meant by 
"personal data". Under the 1981 Council of Europe Convention, personal data is 
referred to as any information relating to an identifi ed or identifi able individual. 8 
The internet is already known to not have state borders and consequently its users 
can be located all over the globe. A user in Europe may be accessing a site and his/
her personal data being stored on a server somewhere on another continent. Such 
a risk of inability to control the movement or distribution of personal data brought 
about the need for the right to be forgott en. The right to be forgott en is the right of the 
person, user or the so-called the data subject 9 (the person whose personal data is shared) 
to request the deletion or anonymization of personal data or a news item from the holder or 
publisher of such data (which may be as mentioned above social network, news portal, etc.) 
when the data is incorrect, irrelevant, inadequate, the personal data are no longer necessary 
in relation to the purposes for which they were collected or otherwise processed, 10 are illegally 
processed, when the data subject has revoked its consent for the processing of such data, etc.

However, the right to be forgott en is not absolute and must be balanced with other 
human rights and freedoms on the three-part test consolidated in global, regional 
and national legal acts 11 (legal basis, legitimate aim and necessity in a democratic 
society that in itself means there is an urgent need and the principle of proportionality 
applies). Some of the restrictions on the right to be forgott en, are:
- Freedom of expression of the press and the media,
- Right to information,
- Public interest,
- Public health,
- Scientifi c and historical research,
- When such data are necessary for the creation, exercise and defense of lawful 
claims, 12 etc.
At fi rst glance, the right to be forgott en seems to always relate to time, but it is not 
necessarily so. The passage of time is one of the aspects of the right to be forgott en, 
no. 19522/09, (ECtHR, 18 April 2013); Brunet v. France, App no. 21010/10, (ECtHR, 18 September 2014).
 8  The Convention for the Protection of Individuals with regard to Automatic Processing of Personal Data, 
Strasbourg 28.01.1981, Article 2(a).
 9  This is the term used in the Regulation (EU) 2016/679 of 27 April 2016 “On the protection of natural 
persons with regard to the processing of personal data and on the free movement of such data," and repealing 
Directive 95/46/EC (General Data Protection Regulation) and on the Council of Europe Convention “For 
the Protection of Individuals with regard to Automatic Processing of Personal Data”, Strasbourg 28.01.1981.
 10  Regulation (EU) 2016/679 of 27 April 2016 “On the protection of natural persons with regard to the 
processing of personal data and on the free movement of such data," and repealing Directive 95/46/EC 
(General Data Protection Regulation), Article 17(1)(a), Google Spain SL and Google Inc. v Agencia Española 
de Proteccion de Datos (AEPD), Mario Costeja González, para 92, CJEU C-131/12, 13 May 2014, [GC].
 11  International Covenant on Civil and Political Rights, Convention for the Protection of Human Rights and 
Fundamental Freedoms (ECHR), American Convention on Human Rights, the Constitution of the Republic 
of Albania. 
 12  Ibid, Article 17(3)(e).
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that is, when a given information aft er a few years is no longer relevant, although this 
element has given rise to the right to be forgott en. But today the concept has expanded, 
and the individual has the right to request the deletion or anonymization of the 
data as soon as it becomes aware of the inaccuracy, illegality, or other circumstances 
mentioned above.

2. The need for the right to be forgott en and its existence as a separate right

The right to be forgott en is based on the individual's self-determination over his/her 
personal data and his/her image. The personal data of each of us is an integral part of 
our physical, moral, and psychological integrity. What is published about someone, 
the information that is known about a particular person, will shape the opinion of the 
society and will infl uence the way a person integrates into the social circle. However 
much one tries to be immune to external perception the latt er is an infl uential factor in 
everyone's life. For example, if a convicted person were to republish his/her past, he/
she would fi nd it almost impossible to get employment regardless of his/her abilities. 
Therefore, it is up to the individual to decide the fate of the data belonging to him/
her and what he/she wants to display in society. But in the event that for the sake 
of exercising other rights/freedoms such as freedom of expression as part of society 
and coexistence, the individual must sacrifi ce the confi dentiality of his/her personal 
data, which would otherwise not be disclosed. Consequently, there must be at least a 
balance, a solution so that the exercise of one’s right does not eclipse another equally 
important one. This includes the right to be forgott en, as an instrument for individuals 
to be equal to one another and to have equal opportunities for self-development. One 
of the aspects that makes a right to be called such is its intention to enable the healthy 
existence of the individual, but also of society, to enable the individual to achieve self-
fulfi llment and progress and to help him/her to live unprejudiced and to feel free in 
achieving his/her aims.
In order for one to exercise freedom of expression eff ectively, it is oft en necessary 
to use technological tools, which in their way of functioning require personal 
information of any kind in exchange. I do not think it is fruitful and right for the 
individual to be forced to choose between one of them, the expression of opinion or 
privacy, because in this case we have removed a right from the indivisible, inalienable 
and inviolable block of fundamental rights, 13 an act in itself unconstitutional and in 
violation to human rights’ basic principles.
Also, if we are to welcome new forms of informing that have the ability to archive 
information permanently or to serve this information anywhere and at any time, we 
must keep in mind the problematic aspects as well. For example, we mention here 
the retelling of denigrating news about a person aft er a considerable amount of time 
has elapsed or distributing this information to more users using diff erent techniques. 
The individual in this case deserves the opportunity to leave behind mistakes of the 
past and move forward.
Certainly, the Internet is an indisputable asset for the democratic society and 
information as a whole, but there is a need for special regulation, too. Phenomena like 
 13  The Constitution of the Republic of Albania, Article 15(1).
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the above, but not only, have a characteristic. It can happen to a single person, but it 
cannot be fought by a single one. Without individual and collective legal guarantees, 
we will have an imbalance, the exercise of one’s right at the cost of another, which 
goes against the spirit of respect for fundamental rights. The right to be forgott en as 
such is intended to guarantee the protection of the individual based on the balance 
with freedom of expression.

3. The right to be forgott en can be exercised only by natural persons

Being a new right, considering the legal documents regulating it, may be concluded 
that the right to be forgott en is a personal right and may be exercised only by natural 
persons. This is supported by the terms used in the European Union (hereinaft er EU) 
Regulation, General Data Protection Regulation (hereinaft er GDPR) which quotes in 
Article 17: “An individual has the right to request the deletion of information ...” 14 
Furthermore, the European Commission, in a press release with clarifi cations of the 
regulation, stated that the right to be forgott en could be exercised by EU citizens, 
implying natural persons. 15

Also, the right to be forgott en is closely linked to reputation, because the information 
available on the Internet about a person aff ects the formation of its reputation in society 
and the preservation of dignity. The European Court of Human Rights (hereinaft er 
ECtHR) has explained that the protection of reputation diff ers between a natural 
person and a legal person. If in the legal person the interest can be purely commercial 
or institutional, the natural person has consequences on his dignity. For the ECtHR 
interests of commercial reputation are devoid of the moral dimension. 16 The dignity 
of a legal person cannot be equated to that of human beings. 17 It directly aff ects the 
psychological well-being of the individual. These features of the natural person make 
certain rights, such as the right to be forgott en, to be exercised exclusively by natural 
persons.
However, this is the beginning of jurisprudence and it is not excluded that in the 
future the right to be forgott en will be recognized for legal persons as well.

4. The place of the right to be forgott en in relation to other rights

It is clear that when it comes to personal data and respect for integrity and reputation, 
we are in the realm of privacy. This is also confi rmed by the ECtHR which in 2008 in a 
Grand Chamber judgment stated that the protection of personal data is fundamental 
to the enjoyment of the right to privacy. 18 According to the ECtHR "private life" is 
a broad term, impossible to fi nd an exhaustive defi nition, which encompasses the 
 14  Regulation (EU) 2016/679 of 27 April 2016 “On the protection of natural persons with regard to the 
processing of personal data and on the free movement of such data," and repealing Directive 95/46/EC 
(General Data Protection Regulation), Article 17. 
 15   http://europa.eu/rapid/press-release_MEMO-18-387_en.htm, last accessed on 25.12.2019.
 16  Uj v. Hungary, App no. 23954/10, (ECtHR, 11 July 2011), para 22.
 17  Kharlamov v. Russia, App no. 27447/07, (ECtHR, 8 October 2015), para 29.
 18  S. and Marper v. United Kingdom, [GC], App no. 30562/04 and 30566/04, (ECtHR, 4 December 2008), 
para 41.
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physical and psychological integrity of a person and in this case consists of multiple 
aspects of one's identity, such as gender, sexual orientation, name or other elements 
related to the person's right to his or her image. This concept also includes personal 
information, which should not be published without the consent of the person, and 
therefore he/she has legitimate expectations. 19 
It is recognized that the protection of personal data is of fundamental importance for 
the enjoyment of the right to privacy and family life protected by Article 8 European 
Convention of Human Rights (hereinaft er ECHR), 20 or even by Articles 36 and 37 of 
the Constitution of the Republic of Albania. The core of the right to be forgott en is 
precisely the person's self-determination to his/her personal data and to information 
related to his/her image and reputation. Consequently, the right to be forgott en is 
undoubtedly not only part but also an important aspect of the right to privacy. The 
ECtHR in a case tried in the Grand Chamber in 2017 has expanded the meaning 
of Article 8 ECHR by explaining that this article guarantees, inter alia, the right to 
some informational self-determination, allowing individuals to rely on the right to 
privacy as regards data that, although neutral, are collectively collected, processed 
and disseminated and in such a form that Article 8 may come into play. 21

The Court of Justice of the European Union (hereinaft er CJEU), on the other hand, 
in its 2014 judgment of Google Spain, 22 accepted the individual's request for Google 
search engine delinquency to be old news, so as not to appear in search results 
when searched under his own name, considering Article 7 Charter of Fundamental 
Rights of the European Union (hereinaft er Charter) concerning privacy, as well as 
Article 8 of the Charter, which was more specifi cally related to the protection of 
personal data. Although the Charter is more advanced as a document than the ECHR 
because it encompasses more contemporary rights (such as the cloning issue), again 
in international judgments and documents we note that the right to be forgott en is 
included in the right to privacy. Not only in international judgements, but also in 
domestic ones, we see not only an affi  rmation of the right to be forgott en, but also its 
undoubted inclusion in the right to privacy. 23 Ultimately, the right to be forgott en at 
a glance aims to minimize and regulate interference from the digital age phenomena 
in the privacy of the individual.
The right to be forgott en being an integral part of the right to privacy is also related 
to one aspect of the latt er, which is the right to protection of reputation. Reputation in 
the etymological sense of the word means the good name of someone or something, 24 
or as Cambridge English Dictionary defi nes: the opinion that people in general have about 
 19  M.L and W.W v. Germany, App no. 60798/10 and 65599/10 (ECtHR, 28 September 2018), para 86; 
Flinkkilä and Others v. Finland, App no. 25576/04, (ECtHR, 6 April 2010), para 75; Saaristo and Others v. 
Finland, App nr. 184/06, (ECtHR, 12 October 2010), para 61. 
 20  Ibid.; Satakunan Markkinapörsi Oy and Satamedia Oy v. Finland, [GC], App no. 931/13, (ECtHR, 27 June 
2017), para 136.
 21  Satakunan Markkinapörsi Oy and Satamedia Oy v. Finland, [GC], App no. 931/13, (ECtHR, 27 June 2017), 
para 137; M.L and W.W v. Germany, App no. 60798/10 and 65599/10 (ECtHR, 28 September 2018), para 87.
 22  Google Spain SL and Google Inc. v Agencia Española de Proteccion de Datos (AEPD), Mario Costeja 
González, CJEU C-131/12, 13 May 2014, [GC], CJEU.
 23  Olivier G v. Le Soir (29 April 2016, nr. C.15.0052F), Court de Cassation of Belgium.
 24  Dictionary of the Albanian Language, Academy of Sciences of Albania, Institute of Language and 
Literature, 2006, page 900.
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someone or something, or how much respect or admiration someone or something receives, 
based on past behaviour or character, 25 and the right to be forgott en is an instrument for 
protecting the individual and giving him/her the opportunity to be part of society 
while preserving his reputation.
It has to be said that the right to protection of personal data and consequently the 
right to be forgott en have been recently incorporated into the right of privacy by the 
ECHR under the doctrine that the ECHR is a "living instrument", thus ever evolving. 26 
Today the ECtHR enables individuals to develop by gradually recognizing more and 
more personality rights or rights that are in other words considered "interests that 
lead to human fl ourishing". 27 This allows the Court to move forward in time and thus 
not only respond to new forms of exercise of rights and freedoms, but also ensure 
eff ective protection of those rights and freedoms endangered by infringement.
As part of the right to privacy, the right to be forgott en is a fundamental, inalienable 
and inviolable human right and has equal value with other rights. 28

5.  Balancing the right to be forgott en with freedom of expression

The full range of rights an individual enjoys can be exercised in any form and as 
the individual chooses, but always relying on the axiom "My right/freedom ends 
where the right/freedom of the other begins." It is precisely this fl exible boundary 
that ensures a harmonious functioning of the rights of the individual himself and 
subsequently of all the members of the community. To clarify this limit, it is fi rst 
necessary to determine what rights should be balanced. As the right to be forgott en 
as defi ned above means the deletion or anonymization of the subject's personal data, 
the requirements arising therefrom directly aff ect the Internet or newspapers, which 
are some of the key actors of freedom of expression, in the role of the facilitator of 
its exercise. The Internet, in particular, further enhances and democratizes public 
debate by providing a platform accessible to all. The Internet has, inter alia, given 
unimaginable help to the press and the media because the news is already reaching 
more quickly a much wider public.
The ECtHR has held that as regards press releases in particular, but also considering 
information disseminated in any form on the Internet, the right to privacy should be 
balanced, inter alia, with the freedom of expression guaranteed by Article 10 ECHR. 29

Freedom of expression is a broad notion in itself and contains a number of rights or 
 25  https://dictionary.cambridge.org/dictionary/english/reputation, last accessed on 25.12.2019.
 26  Veronika Szeghalmi, “Diffi culties Regarding the Right to Be Forgotten in the Case Law of the Strasbourg 
Court”, Athens Journal of Law – Volume 4, Issue 3, page 258.
 27  Dissenting Opinion from Judge Egidijus Kūris in judgement Erményi v. Hungary, App no. 22254/14 
(ECtHR, 22 November 2016).
 28  Węgrzynowski and Smolczewski v. Poland, App no. 33846/07, (ECtHR, 16 July 2013) para 56; Hachette 
Filipacchi Associés (ICI PARIS) v. France, App no. 12268/03, (ECtHR, 23 July 2009), para 41; Timciuc v. 
Romania, App no. 28999/03, (ECtHR, 12 October 2010), para 144; Mosley v. United Kingdom, App no. 
48009/08, (ECtHR, 10 May 2011), para 111.
 29  Węgrzynowski and Smolczewski v. Poland, App no. 33846/07, (ECtHR, 16 July 2013) para 56; Karakó v. 
Hungary, App no. 39311/05, (ECtHR, 28 April 2009), para 26; Armonienė v. Lithuania, App no. 36919/02, 
(ECtHR, 25 November 2008), para 39; Biriuk v. Lithuania, App no. 23373/03, (ECtHR, 25 November 2008), 
para 38; Axel Springer AG v. Germany, [GC], App no. 39954/08, (ECtHR, 7 February 2012), para 89.
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aspects that need clarifi cation. Below we will break down each one, relating how the 
right to be forgott en aff ects each.

5.1 The right of press and media to provide information
Since freedom of expression is one of the foundations of a democratic society, the 
guarantees off ered to the press and the media are of particular importance. While press 
and media actors must not exceed certain boundaries such as protecting the rights and 
reputations of others, it is essential to disseminate and publish information and ideas 
of public interest. In this way they fulfi ll their role as a “public watchdog”. However, 
we must bear in mind that freedom of expression, not only protects information or 
ideas that are well received by the public, are not considered off ensive or simply 
neglected but also those that off end, shock or disturb state authorities or parts of the 
population. Such are the demands of pluralism, tolerance and accountability, without 
which we cannot have a democratic society. In these cases, the restrictions on freedom 
of expression must be built in minimal forms and even the need for these restrictions 
should be very convincing. 30 So, a claim based on the right to be forgott en cannot be 
accepted for any kind of information and in any case.
However, the ECtHR has explained that Article 10 ECHR does not guarantee unlimited 
freedom of expression for the press and the media, even in cases of high public 
interest. When exercising their freedom of expression, these actors must comply 
with their rights and responsibilities under the limitations of Article 10, paragraph 2. 
These rights and responsibilities have particular importance where the information in 
question may seriously aff ect the rights of private individuals. It should also be borne 
in mind that the protection of Article 10 is given to journalists on the condition that 
they work in good faith and provide accurate and reliable information, in accordance 
with the so-called “responsible journalism”. 31

Moreover, the task of the press and the media is not only to inform the public of 
current events, but also to enable search for past events. According to the German 
Federal Court, the press and media should help shape democratic opinion by making 
old or archived news available. 32

In securing a democracy, the courts must be careful in accepting requests to delete 
or anonymize information, as otherwise the press and the media would be put an 
unjustifi ed burden of control over the information they publish - which becomes 
even more diffi  cult in an age where virtually everyone can make a news outlet - 
and the courts would be abused by individuals to modify their past and escape 
responsibility for their actions. Indeed, the right to be forgott en was born to help the 
individual maintain a healthy personality at a time when interference with privacy 
is increasingly evident, but we must remember that rights are relative and in balance 
 30  Von Hannover v. Germany no.2, [GC], App no. 40660/08 and 60641/08, (ECtHR, 7 February 2012), para 
101; Handyside v. United Kingdom, App no. Series A no.24, (ECtHR, 7 December 1976), para 49; Editions 
Plon v. France, App no. 58248/00, (ECtHR, 2004), para 42; Lindon, Otchakovsky-Laurens and July v. France, 
[GC], App no. 21279/02 and 36448/02, (ECtHR, 2007), para 45.
 31  Times Newspaper Ltd v. United Kingdom (no. 1 and 2), App no. 3002/03 and 23676/03, (ECtHR, 10 March 
2009), para 42; Fressoz and Roire v. France, [GC], App no. 29183/54, (ECtHR, 1999), para 54; Bladet Tromsø 
and Stensaas v. Norway, [GC], App no. 21980/93, (ECtHR, 1999), para 65.  
 32  M.L and W.W v. Germany, App no. 60798/10 and 65599/10, (ECtHR, 28 July 2018), para 101. 
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with each other. This requirement will always be subject to a test that will have to 
balance all aff ected interests.
Also, the balancing of these rights should not be aff ected by who initiated the 
case; by an individual on the basis of the right to privacy - and in the specifi c case 
of the protection of the right to be forgott en, or by a publisher on the protection of 
freedom of expression. In principle, these rights have equal respect and guarantees. 33 
Consequently in theory the margin of appreciation in balancing them should be the 
same in both cases. 34

5.2 Internet’s Archives as a critical aspect of freedom of expression

First, let's consider deleting or anonymizing information or news that was legally 
correct at the time of publication, but over time this news can no longer be protected 
by freedom of expression. In this case the Internet archives will be aff ected. According 
to the ECtHR, Internet archives fall under the protection of Article 10 ECHR, namely 
freedom of expression. 35 The substantial contribution made by archives to maintaining 
and making news and information accessible has always been emphasized. These 
archives are an important source for scientifi c and academic research, especially 
because they are easily accessible to the public and can be generally found for free. 
While the primary role of the press is to be “public watchdog”, it has an important 
secondary role in maintaining and making public archives consisting of previously 
reported news accessible. 36 Maintaining Internet archives is a critical aspect of 
this role. 37 Thus, in deleting information, the court must assess the importance of 
the information and its impact on the individual, but also the importance of the 
information to the public. 
According to the CJEU, even information or data that has been lawfully processed 
initially may, in time, become in breach of the directive (thus giving rise to the right to 
be forgott en) and that this data no longer serves its purpose for which it was gathered.
It can be argued that the debate only exists when the news was legal at the time 
of publication but is no longer of interest and has no function but to damage the 
reputation, image and privacy of the individual. But that's not the case. There have 
been cases in the ECtHR jurisprudence where even illegal, defamatory news, although 
condemned by the newspaper for that publication, were refused to be removed from 
the site's archives. In this case the national courts have suggested att aching a piece 
of information to the news to clarify that the latt er contained defamation and the 
newspaper was convicted and forced to pay a fi ne for its publication. 38 This maneuver 

 33  Hachette Filipacchi Associés (ICI PARIS) v. France, App no. 71111/01, (ECtHR, 14 June 2007), para 41; 
Timciuc v. Romania, App no. 28999/03, (ECtHR, 12 October 2010), para 144; Mosley v. United Kingdom, 
App no. 48009/08, (ECtHR, 10 May 2011), para 111.  
 34  Von Hannover v. Germany no.2, [GC], App no. 40660/08 and 60641/08, (ECtHR, 7 February 2012), para 
106.
 35  Times Newspaper Ltd v. United Kingdom (no. 1 and 2), App no. 3002/03 and 23676/03, (ECtHR, 10 March 
2009), para 27.
 36  Ibid.
 37  Węgrzynowski and Smolczewski v. Poland, App no. 33846/07, (ECtHR, 16 July 2013), para 59.
 38  Ibid.
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is designed to promote freedom of expression and protection so that the press does 
not have a chilling and discouraging eff ect - the term used by the court is a "chilling 
eff ect".
In another case by the Spanish Supreme Court a slightly similar approach was taken 
in response to a request for protection of the right to be forgott en. 39 It was accepted 
that the news would not be indexed on the web pages, hence no longer appearing 
in search engine results, but it was refused to be deleted from the newspaper site 
archives or the internal newspaper search engine. In its argument, the court held that 
it was not for her to rewrite the story. 40

In these and other cases it is noted that the courts, with a caution in sett ing boundaries, 
prefer to anonymize or modify news or information rather than deleting it. This is 
seen as a proper balance, since total deletion can constitute an unjustifi ed burden on 
freedom of expression and meanwhile anonymization or modifi cation achieves the 
desired purpose in practice. The Internet amplifi es every phenomenon, and as the 
positive sides are magnifi ed, even a simple restraint can easily turn into a censure, 
thus the court strives to maintain the right balance.

Conclusions

The right to be forgott en is a new instrument, consolidated and strengthened as 
technological developments have greatly infl uenced the exercise of rights such as 
privacy. In a situation where the right to privacy is taking on an almost inferior role, 
the right to be forgott en serves to help ensure that rights and freedoms are balanced. 
Being in its infancy, and lacking developed jurisprudence, it is a bit diffi  cult to 
understand what it is and how it is implemented. However, it is moving in a positive 
direction and this instrument is fi nding specifi c legal arrangements in diff erent 
systems of law.
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