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Comments on Property institution in Albanian International private law in 
comparison with Western legislation – Part I

Assoc. Prof. Dr.  Endri Papajorgji
Dean of the Faculty of Law at Tirana Business University College, Tirana, Albania

Msc. Greta Alikaj
Albanian Ministry of Tourism and Environment 

Abstract

Property is the fundamental institute of private law. In Albania, the right to property is 
guaranteed by Article 41 of the Constitution, which defi nes the right of property as one of the 
fundamental human rights and freedoms, by stipulating that:
1. The right to private property is guaranteed.
2. Property is acquired by donation, inheritance, purchase and any other classical manner provided 

in the Civil Code.
3. The law may provide for expropriations or limitations in the exercise of a property right solely for 

public interests.
4. Expropriations or restrictions on property rights that are equal to expropriation are only allowed 

against a fair compensation.
5. Disagreements over the amount of compensation may be appealed to the court.
The Constitution in its Article 42 not only recognizes the right of property, but also provides 
its legal protection. In this sense main objective of this manuscript is the analysis of property 
with foreign elements in Albania in comparison with other western legislations.

Keywords: international private law, property, Albania, EU.

Introduction

Property right is regulated in the Albanian Civil Code in its second part with over 
230 articles. The regulation of this important institute is based on the Italian and 
French Code. On the other hand, property is regulated also in other laws, as a result 
of the numerous transformations occurring during the socialist period. It is worth 
mentioning law 7501 dated 19.7.1991 "On land"; law no. 7698, dated 15.4.1993 "On 
the Restitution and Compensation of Property to Former Owners" as amended by 
law no. 9325 of 2004; law no. 7652 dated 23.12.1992 "On the Privatization of State 
Housing" and some other laws, which regulate specifi c aspects of property (Nuni, 
Hasneziri, 2010, 14). Even in Albania, according to Article 142 of the Civil Code, 
things are divided into movable and immovable property, and more specifi cally: 
"immovable property are land, springs and water fl ows, trees, buildings, other earth 
swirling constructions and anything that is permanently and continuously embedded 
with the earth or the building. All other items, including any other natural energy, 
are movable property”. 
For classifying items in these 2 categories, Albanian legislators have considered three 
criteria: 
a. Nature of items;
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b. their destination and
c. legal defi nition.
Article 142 of the Albanian Civil Code states explicitly that the earth and other items 
connected to the land or the direct products of the land, natural mergers or as a 
result of human actions are immovable objects, as well as other tangible items, other 
fl oating constructions connected to earth. But in terms of materialization, two basic 
characteristics should be defi ned: 
a. steadily means that it does not change for a long time, that remains the same or that 
it faces a force or an external action, without breaking, without being harmed;
b. consistently, which means that it continues for a long time, which lasts without 
interruption, which follows unceasingly.
While all other items that are not included in the above cited categories are movable 
items (Kondili, 2008, 16). On the other hand, it should be noted that the movable and 
immovable objects are such because they are part of civil circulation, so they can be 
lost, the right of ownership over them can be acquired, while the other items that do 
not participate in the civil circulation (army, police, etc.) are not subject to the right of 
ownership and more so in the case of international private law when foreign elements 
are involved. So if a foreigner has a home in Albania, then according to the rule of 
location of article 36 of international law the Albanian law will be applied, and in the 
case when he buys a gun of an Albanian police, then this legal action is absolutely 
invalid because the item in question under Albanian law is out of circulation and is 
not subject to the Albanian property right.
Without wanting to analyze deeper the regulation of this important right in Albania, 
we will try to illustrate it att ached to international law. 
Diff erent countries comment the property institute in their legislation by referring 
to movable and immovable items, for the simple fact that they bring diff erent legal 
consequences. For immovable items in international private law, because of their 
nature, lex rei sitae principle is applied, which provides the application of the law 
on the location of the object (Kalia, 1997, 154). The law on item location defi nes the 
procedures for the acquisition and loss of property. Thus, when a foreign citizen 
has an immovable property in Albania, the rights of the property will be defi ned 
in accordance with the Albanian law, and vice versa, when an Albanian citizen has 
an immovable property in Germany, modus of profi t and loss of property will be 
determined by German law.
Is the same rule applied to movable items (lex rei sitae)? 
Article 36 of Albanian international law has clearly defi ned this in its point 1, 
according to which: 
“Ownership, possession and other real rights on movable and immovable items shall be 
regulated by the law of the country in which the item is situated; The acquisition or loss of 
ownership, possession and real rights are regulated by the law of the State in whose territory 
the property is located at the time of the verifi cation of the factual circumstances determining 
the acquisition or loss of such rights; Determining whether an item is movable or immovable 
is made according to the law of the country where the thing is located”.
In the fi eld of immovable property, lex rei sitae principle is valid in the modus operandi 
of ownership, but not in the titulus mode, the legal title. It is valid for real rights in the 
context of the marital property regime, parental rights or inheritance law when they are 
subject to the respective laws of the Family Code or inheritance part of the Civil Code.



7 

This article defi nes that property, acquisition and loss, possession and rights to 
movable and immovable properties are regulated by item location law. However, 
it should be considered that property rights, which are not included in this article 
(possession right, pledge obligations etc.), are subject to Article 4 of Albanian 
international law in the context of closer connection.

Securities

Securities are papers that have a nominal value that can be converted into share 
values within their value (e.g. shares, bonds, common funds).1 
It is not about tangible items, whose property is acquired through the delivery of 
the item, but through their registration. The lex rei sitae principle of the article applies 
also for securities. According to article 37 of Albanian international law "The rights 
to recordable and negotiable titles are governed by the law of the state in which the register 
is located. The acquisition and loss of such rights shall be regulated by the law of the State in 
which the securities are situated at the time of the act on which the gain or loss of the right 
is based".
Thus, the Albanian international law has clearly stated that the acquisition and loss 
of rights within the recordable and negotiable securities are regulated by the law of 
the state in which the securities are located at the time of the act on which a right 
is lost or acquired. So a foreign citizen who has bought Albanian securities will be 
subject to Albanian law enforcement.

Acquired rights

In the case of changing the location of the movable properties, some problems arise in 
the defi nition of the right. The question arises, how does the location of the property 
aff ects the acquisition of real rights over a movable property? So more specifi cally, if 
a real right is won in state X, then the profi t of this right cannot change in Y state, so 
the acquired rights are not changed in case of change of location, and vice versa, the 
non-profi t of a real right on a moveable item in a state X cannot be obtained in case 
of change of location.
Article 38 defi nes that “in case the location of the property is changed, the rights 
obtained by the law of the state the property was located cannot be exercised in 
contradiction with the laws of the state where it is relocated”.
Let’s examine two examples:
• An English citizen buys in France an item without possessing it. Then the item arrives 
in Albania. Albanian law does not apply to French law any kind of priority or enforcement. 
(Although this real right in France was acquired without the right to possession, not like 
in Albania, where in order to gain a real right over it, possession is required). The English 
citizen is the owner of the item.
• According to Swiss law, an open auction of a stolen item does not lead to a trusted 
ownership of the bona fi de bidder (buyer). So if an Albanian citizen buys an item stolen in 
Switzerland and then transports it to Albania, then the change of the location of the item does 
not lead to the application of Albanian law, ie the buyer of the item in good faith because the 
1  For more info see: Law No. 8080, dated 1.3.1996 "On Securities"; Civil Code (Amount of 
Obligations); Law No. 133, dated 29.4.2013 "On the Payments System"; Law No. 9662, dated 
18.12.2006 "On Banks in the Republic of Albania "as amended by Law No. 10481, dated 17.11.2011. 
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purchase was located in Switzerland and changing the location of the item does not lead to the 
acquisition of ownership by the Albanian citizen. 

Goods in transit

In the context of real rights of goods in transit, article 39 of Albanian international 
law provides the application of property location law. A real right is obtained when 
the item is delivered. According to international private law, the same rule applies 
also to goods in transit. It defi nes the country of destination as determinant for the 
implementation of the Albanian property law. 
In the context of the obligations of goods in transit the chapter on obligations and 
contracts regulated in Articles 45-70 of international law, should be taken into account.2
Within the framework of goods in transit, there may also be problems in the 
enforcement of the law, if the states apply diff erent rules under the property right. 
Let’s see an example:
• According to French law, a buyer becomes the owner of an object with the signing of a 

contract, while according to Albanian law a buyer becomes the owner of an object with the 
possession of it. The question is: Which law prevails, if the Albanian buyer transports the 
object in France? According to the Albanian law, the right to property is not yet acquired, 
since the place of delivery is France; according to French law, to become the owner, only 
the signing of the purchase contract is necessary. 

• In such cases Article 39 of international law clearly states that the real rights over a good 
in transit are regulated by the law of the country of destination, so in the concrete case 
it is suffi  cient to sign a contract for the acquisition of the property on the object, under 
French law.

Conclusions

The analysis of the property institution – part I undertaken by law no. 10 428, dated 
2.6.2011 "On International Private Law" in accordance with the EU Directives and 
Regulations includes comments on property, goods in transit and securities in a 
qualitative manner. The examples presented in this manuscript, show a comparison of 
Albanian and Western legislation. It should be stated that the Albanian international 
private law is in full compliance with Rome I and Rome II EU Directives with the 
objective of full EU membership. The accordance with ECJ Jurisprudence and the EU 
acquis are one of the main criteria’s for the fulfi llment of the 35 requested chapters in 
becoming a full member of EU.

References

Kalia, A. (1997). E drejta ndërkombëtare private.
Kondili, V. (2008). E drejta civile II – Pjesa e Posacme.
Nuni, A. Hasneziri, L. (2010). E drejta civile II (Pronësia).
Papajorgji, E. (2014). E drejta ndërkombëtare private.
Law No. 8080, dated 1.3.1996 "On Securities"; 
Law No. 133, dated 29.4.2013 "On the Payments System"; 
Law No. 9662, dated 18.12.2006 "On Banks in the Republic of Albania "as amended by Law 
No. 10481, dated 17.11.2011. 
2 It will be discussed in another Part 2 of this Manuscript.



9 

The small and medium enterprises (SMEs) multi-spectrum performance 
prediction–an inquiry from Albanian service sector

Ardita Todri 
   University of Elbasan "Aleksandër Xhuvani"

Abstract

This research study intends to explore into a multiple spectrum the performance of SMEs 
pertaining to Albanian service sector, considering that the latt er is the second largest sector in 
the country.  The SMEs entrepreneurship elements are treated belonging to liquidity, leverage 
and growth areas trinity with the aim to develop and further expand among them a value 
culture in a developing country like Albania by considering that its also constitutes a fertile 
research area.
In this merit the research trusts on SMEs organizational behavioral features simultaneously 
in interaction with fi nancial ratios impact on their performance prediction. As a consequence 
are elaborated some structured qualitative (5 features) and quantitative (16/liquidity, 12/
operational effi  ciency, 6/risk analysis and 7/growth analysis area) data explored through a 
radial basis function at 95% confi dence level referring to a sample of 33 SMEs.  Correspondingly 
the prediction of SMEs performance in service sector revealed as determinant factors LTDER, 
LT-LEV, LTD, ICR, STD (leverage area) WC, RATR, MCC, ACP, INV (liquidity area), NPM, 
TAN, BoS (operational effi  ciency area), Firm age (growth area), Equity Origin, Borrowers’ 
Status, Business administration, Administrator Gender (organizational behavioral features). 
Statistically based it was evidenced that the supervised networks affi  rm that only under 
certain levels of relevant indicators (pertaining to liquidity, leverage and growth areas) the 
business performance can be fostered meanwhile the contrary results destructive.  The same 
logic is used also concerning organizational behavioral tendencies. Rationally these results 
can be very useful to service sector managers and owners almost aiming the establishment 
of higher performance goals. Comparatively they also evidence the importance of some 
organizational behavior features which mainly helps in spreading a proactive value business 
culture between SMEs operating in the country. 

Keywords: SME s, Albania, economy.

Introduction

Given their predominant role, eff orts and performance of Small and Medium 
Enterprises (SMEs) in domestic market what obviously att racts the att ention is their 
degree of birth rate. Almost considering that with the intent  to approximate Albanian 
legislation with that of the EU as well as creating premises for SMEs to benefi t from 
donations and EU aid schemes, the Parliamentary Committ ee of Economy adopted 
in 2009 amendments to the Law "On Small and Medium Enterprises” no. 10042 
dated 22.12.2008 for some changes and additions to Law No.8957, dated.17.10.2002 
by introducing their classifi cation as: micro, small and medium enterprise referring 
to headcounts and annual turnover: micro: <9, <10 million Albanian Lek (ALL); 
small: 10-49, <50 million ALL and medium: 50-249, <250 million ALL. Consequently 
the latt er makes think over the factors that aff ect their success by taking into account 
the permanent changes of business doing climate. Hence, this study focuses on 
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fi nding the impact of endo-exogenous factors in the SMEs entrepreneurship trinity: 
liquidity, leverage and growth pertaining to service sector aiming to develop and 
further expand among them a value culture in a developing country like Albania by 
considering that its also constitutes a fertile research area. 
Basically the SMEs dynamism and sectoral pertinence is explored in a context of 
business survival and growth by arguing that only in these terms they can potentially 
transform into future large corporations. 
Particularly referring to the matt er worth examining over the organizational behavioral 
features (ownership structure, employees number, managerial framework, business 
size, borrowers’ status, etc) and fi nancial ratios aff ecting business performance in 
such a sensitive case like the one of service sector, by recognizing that it represents 
33% of country’s GDP. A special att ention also goes to the performance determinant 
factors used among researchers trying to investigate through the explored elements 
in diff erent business realities while trying to deeply understand and confi gure 
performance outcomes on the examined sample. 
In this context a complex research questions is hypothetically raised by treating 
a multiple performance examination spectrum (return on assets/ROA, return on 
equity/ROE; gross operative margin/GOM) while exploring elements corresponding 
to business liquidity, leverage and growth areas on  a sample of 33 SMEs pertaining 
to service sector according to their 2015-2016 database.
Intuitively, by this way it can be argued how the proper management and interaction 
of multiple fi nancial and organizational behavioral features constitutes the key point 
of SMEs success by simultaneously providing quick practical results (in micro-macro 
level) and foremost academic clues. 

I. Theoretical evidences 

Taking cue of endo-exogenous factors various empirical researches have been 
undertaken in both developing and developed economies trying to highlight their 
eff ects on SMEs profi tability and growth issues despite the most crucial fi nancial 
management aspect remains their Working Capital Management (WCM), 'Liquidity/
Leverage' trade-off  issues and further on performance aiming to simultaneously 
reach internal and external goals (according to: Afza & Nazir (2007), Ang (1992), 
Gabrielsson et al. (2004), Garcia et al. (2007), Frank et al. (2009), Hyz et al. (2017), 
Jensen & Meckling (1976), Lopez et al. (2000), Michaelas et al. (1999), Mira & Garcia 
(2003), Pais & Gama (2015), Sogorb (2005) and Kubíčková & Souček (2013)). More 
specifi cally related to the fi rst element an effi  cient and eff ective management makes 
substantial diff erence between the success/failure of a SME, thus, liquidity and 
leverage risk consequently may serve and used as a value-based mechanism (Hyz 
et al (2017). Seemingly, another recent study conducted from Lamptey et al (2017) is 
focused on the impact that the same mechanism has on SME’s profi tability by almost 
treating the latt er in the quality of a performance measure. Nonetheless a deeper 
research approach must be handled oriented towards the above mentioned factors as 
well as potentially other in order to be identifi ed a “value system” in whilst should be 
trusted and continuously invested regarding the sustainable development of SMEs 
under a multi-dimensional prospect referring to Johnsen & McMahon (2005) study. 
In parallel aiming to provide increase of capital effi  ciency and install a permanently 
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monitored system, a special att ention goes to capital expenditures being that the 
later includes also WC investments as argued from Kargar &  Blumental (1994), 
Jordan et al. (1998) and Gibson (2001). As known almost regarding to the business 
size, SMEs liquidity management is the major issue, thus, it should be managed day 
by day in order to meet short-term obligations due to agency and asymmetry issues 
in compliance with Gabrielsson et al. (2004), Jensen & Meckling (1976) and Peek & 
Rosengren (1995) argumentation. Accordingly López-Gracia & Sogorb-Mira (2008) 
and Romano et al. (2001) added that in order to manage long-run liquidity SMEs 
act through the renewal of existing short-term loans and preserve the same strategy 
toward the suppliers by causing a cost increase through the establishment of a more 
complex leverage mechanism. 
Despite this, even unconventionally due to profi tability constraints the credit-
rationing pushes they to explore diff erent forms of short-term fi nancing considering 
that a certain level of liquidity accelerate their growth process by also giving the 
chance to capture additional market opportunities. Beyond this, Jordan et al. (1998), 
Michaelas et al. (1999) and Hall et al (2000) treated as key funding sources: trade 
credit, debt, bank loan, related person debt, other debt equity and owners’ equity 
and retrieved that industry is a signifi cant predictor of debt as a source of fi nancing 
meanwhile trade credit debt cluster is strongly related with wholesale and retail 
trade sectors. Comparatively, prominent studies have examined the determinants 
of SMEs’ profi tability and liquidity on respective performance based on various 
sectoral databases (Kotey (1999), McConaughy (2000), Michna (2007), Ozkan (2001), 
Elyasiani & Goldberg (2004). 
Anyway, still remains a lot to be done concerning the understanding of SMEs 
philosophy, in respect of particularities and relevance on a dynamic-practical context 
by admitt ing that integrated sectoral evidences on behalf of liquidity, capital structure 
choices and performance models aren’t largely explored.

II. Research methodological approach

The methodological approach design in this study intends to examine the SMEs 
organizational behavior features (qualitative variables-see Table 1) and quantitative 
variables (pertaining to liquidity area-16, operational effi  ciency-12, risk analysis-6 
and growth analysis-7 see Table 2) while evaluating the extent of their relationship 
under business performance approach. 

 Description of the sample 
The sample examined consists in 33 SMEs operating in Albanian service sector 
closely referring to 2015-2016 period databases. The quantitative and qualitative data 
are respectively provided from businesses profi t and loss statements, balance sheets, 
cash-fl ows, equity prospects and integrative notes. With special regard to borrowers’ 
status and collateral values variables which are accessed through credit registry of 
Central Bank of Albania.

 Variable and data analysis
The fi rst group of examined variables (organizational behavior features) refl ects 
the entire organizational culture as expression of strategic management in 
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correspondence of market competitiveness closely referring to business climate. 
The second one instead evaluates the internal potential threats as well as growth 
signals of SMEs trying to capture the correlation that exists between diff erent 
fi nancial indicators pertaining to various areas of business management. 
Treated from general management point of view liquidity, operational effi  ciency, risk 
and growth analysis ratios as well as all the organizational behavioral variables are 
considered as endogenous-variables. 
By this way, in compliance with ‘sectoral-data pool’ and almost referring to the 
behavioral variables it must be underlined that in service sector the endogenous-
variables features are: 
-  Firm age: 4-22 years;
- Administrator gender: in 6 cases the administrator is female, 26 male and 1 mixed-
administration;
- Business ownership: in 22 cases the owner is the administrator while in 11 cases no 
(the administration in these cases is delegated to skilled professionals);
-  Equity origin: 29 national and 4 mixed-partnership businesses;
-  Ownership gender: 4 cases female, 23 cases male and 6 mixed-ownership businesses.
Whereas as exogenous-variables are considered the borrowers’ status and collateral 
value, the fi rst is estimated as a result of fi nancial institutions loan reimbursement 
performance as per due date referring to Central Bank criteria daily reported in 
credit-registry. In the examined ‘data-pool’ the default rate is 12.12% (29 cases pertain 
to credit performing status versus 33 examined).  Meanwhile the collateral value is 
estimated according to a technical evaluation report prepared from banks’ external 
property valuators referring to precise property characteristics and market prices 
and is also reported in credit-registry. Specifi cally the examined data refer to 120% 
-180% of initial loan granted amount. 

Variable measures
The meetings organized with Certifi ed Accountants, Accounting Experts, Tax Offi  ce, 
National Registration Centre and Banks colleagues regarding the research study 
design helped in the acceleration of data collection process and furthermore in the 
establishment of  quantitative and qualitative variables measurement methods which 
are presented with the following matrixes ( see Tables 1 and 2).
Particularly the most appropriate ratios representing the evaluation of performance 
management process in service sector taken under examination seem to be: ROA 
(return on assets ratio), ROE (return on equity ratio) and GOM (gross operative 
margin). The last two ratios are strictly categorized as operative effi  ciency ratios 
while the fi rst one represents a growth ratio, considered together they enable to 
SMEs not only to manage in a balanced way the daily routine but also to be open to 
any other potential market opportunity aiming to foster profi tability.

Research hypothesis
The above mentioned data examination was made possible through the 
implementation of the following research hypothesis:
A radial basis function predicts SMEs business performance (ROE, ROA, GOM) in 
service sector at 95% confi dence level. 
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Statistical tests
The following statistical examinations are performed in order to ensure the research 
results accuracy: 
-Bayesian Information Criterion (BIC);
      -Model processing time;
      -Signifi cance test.

Qualitative variables                                  Measurement   
Abbrevia-
tion

Administrator Gender
Administrator´s gender (female, male and both gen-
ders)

AG

Business   Ownership Business owner (administrator or no) BO

Equity Origin
Business equity origin (national, foreign and mixed-
partnership)

EO

Ownership Gender
Ownership  gender (female, male and mixed-owner-
ship)

OG

Borrower Status 
Borrower Status (non-performing + 30 due days /per-
forming 0-29 due days)

BS

Table 1. Qualitative variables (organizational behavioral features) measurement 
method
Source: National Registration Centre (NRC) and Credit Registry (CR), Authors 
elaboration

 Quantitative Variable Measurement 
Abbrevia-
tion

Li
qu

id
ity

-1
6

Current assets Short term assets/Short term debts CA

Working capital Short term assets-Short term debts WC

Quick ratio
(Cash+ trade securities portfolio + receivable 
accounts)/Short term debts

QR

Cash ratio
(Cash+ trade securities portfolio)/Short term 
debts

CR

Receivables accounts 
turnover ratio

Net annual sales/Average receivables accounts RATR

Average collection pe-
riod

365/Receivables accounts turnover ratio ACP

Inventory turnover ra-
tio

Cost of goods sold / Average inventory ITR

Inventory turnover in 
days

365 / Inventory turnover ratio ITD

Payable account turno-
ver    ratio

Cost of goods sold / Average payable accounts PATR

Average payment pe-
riod

365/Payable account turnover ratio APP

Money conversion cy-
cle

Average collection period + Inventory turnover 
in days-Average payment period

MCC

Inventory End of year inventory INV

Receivable accounts End of year receivable accounts RA

Fixed assets End of year fi xed assets FA

Short term assets 
Cash+ trade securities portfolio + receivable ac-
counts + inventory

STA

Short term debts Payable accounts, short term loans, etc STD
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Table 2. Quantitative variables (fi nancial ratios) measurement method 

Source: National Registration Centre (NRC) and Credit Registry (CR), Authors 
elaboration

III.  Result and fi ndings

The prediction of SMEs performance in service sector was made possible through 
the implementation of radial basis function with the support of two hidden layers 
correlated with: LTDER, LT-LEV, LTD, ICR, STD, WC, RATR, MCC, NPM, TAN, BoS, 
Equity Origin, Firm age, Borrowers’ Status, Business administration, Administrator 
Gender, ACP, INV (refer to Tables 3 and 4). In this merit, the fi rst layer results to be 
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-O

pe
ra

tio
na

l e
ffi  

ci
en

cy

Total assets turnover 
ratio

Net sales/Average total assets TATR

Fixed assets turnover 
ratio

Net sales/Average fi xed assets FATR

Gross profi t margin Gross profi t/Net sales GPM

Gross operative margin Earnings before interest and taxes / Net sales GOM

Net profi t margin Net profi t/Net sales NPM

Assets turnover (Net profi t+ interest expenses)/Average equity) AT

Return on equity Net profi t/Average equity ROE

Assets tangibility Fixed assets/Total assets TAN 

Inventory/Total assets Inventory/Total assets ITA
Fixed assets / Total as-
sets

Fixed assets (without land) / Total assets FATA

Net profi t End of year profi t NP

Business Size Ln (total assets) BoS

Ri
sk

 a
na

ly
si

s-
6

Long term debt/equity 
ratio

Long term debt/equity ratio LTDER

Total liability ratio Total debt/Total liability TLR

Interest Coverage Ex-
penses

Earnings before interest and taxes / Interest ex-
penses

ICR

Total Leverage ratio Total debts/Total assets LEV

Long-Term Leverage Long term liabilities/Total Assets      LT-LEV

Long term debts  End of year long term debts LTD

G
ro

w
th

 a
na

ly
si

s-
7

Return on assets Net profi t/Average assets ROA

Operative Cash Flow
In-out operative monetary fl ows OCF

Investment Cash Flow
In-out monetary instruments derived from 
and for fi xed assets purposes

ICF

Financing Cash Flow Equity structure movements results FCF

Equity End of year equity EQ

Collateral value End of year market collateral value CV

Owner no Ownership number ON

Firms age
(Analysis period-Business registration period/
start-up (0-5 years), growth (5-15 years), ma-
tured >15 years) 

FA
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strongly correlated with all performance indicators while the contrary stays for the 
second one (see Table 5). 

Training Sum of Squares Error 33.693
Average Overall Relative Error 0.977
Relative Error for Scale                             ROE 0,953
Dependents                                                ROA 0.993
                                                                    GOM 0.983
                                              Bayesian Information Criterion (BIC) -1,596
                                                              Training Time 00:00:00.070

Table  3. Radial basis function architecture in construction sector
Source:  Primary data collection, Authors’ SPSS elaboration. 

Importance Normalized Importance
RA-1 LTDER .006 4.2%
RA-5 LT-LEV .006 4.2%
LTD .006 4.2%
RA-3 ICR .011 7.2%
STD .006 4.2%
ILR-2 WC .006 4.2%
ILR-5 RATR .006 4.2%
ILR-11-MCC .006 4.2%
OE-5 NPM .006 4.2%
OE-8 TAN .006 4.2%
Firm age .030 20.3%
Ownership Gender .052 35.5%
Equity Origin .031 21.3%
Borrowers’ Status .007 5.0%
Business administration .023 15.6%
Administrator Gender .045 30.8%
BoS .006 4.2%
ILR-6 ACP .036 25.1%
ILR-9 PATR .139 95.5%
CV .125 86.0%
FA .125 86.0%
OE-9 ITA .058 39.8%
INV .046 31.6%
STA .066 45.2%
Owners No .146 100.0%

Table  4. Radial basis function independent variable importance results 
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Source: Primary data collection, Authors’ SPSS elaboration. 

ROE ROA GOM
Hidden Layer        H(1) 0,534 0,199 0,318
Hidden Layer        H(2) -0,291 -0,108 -0,173

Table 5. The radial basis function hidden layers estimation
Source: Primary data collection, Authors’ SPSS elaboration. 

IV. Discussion

The accurate prediction of SMEs business multi-dimensional performance in 
service sector done through the exploration of liquidity, leverage and growth areas 
in interaction with organizational behavioral features with the aid of radial basis 
function (referring to its (BIC)=-1,596 as well as to the 7 seconds training time) at 
95% confi dence level produced diff erent results for various determinant elements. In 
other words it means that only under certain levels of relevant indicators (pertaining 
to liquidity, leverage and growth areas) the business performance can be fostered 
meanwhile the contrary results destructive.  
Concretely worth highlighting that the maintenance of LTDER≤110%; LT-LEV>50%, 
ICR≤ 216%, WC≤ 0 and LTD ≤ 95,000€ can produce outstanding performance 
outcomes. While the continuous increase of ACP, RATR, and INV also can positively 
impact the business performance. The contrary instead can be evidenced regarding 
the continuous increase of MCC, TAN, NPM and assets value.
In the same way it was revealed that national businesses even them in non-performing 
status opt for higher performance rates implying that the business administration 
should be delegated to skilled professionals independently from the ownership 
gender. And with the ongoing years the performance will be ensured. 
Rationally these results can be very useful to service sector managers and owners 
almost aiming the establishment of higher performance goals. Contemporary they 
also evidences the importance of some organizational behavior features which 
mainly helps in spreading a proactive value business culture. 
In addition the results help in developing further researches which may be useful 
not only to SMEs businesses themselves but also to the politicians in the designation 
and further  implementation of strategic economic policies which can improve the 
business climate in the country by fostering the competition.  
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Abstract  
 
A very important mission is entrusted to the prosecutor: the one to exercise the criminal 
prosecution and to represent the prosecution in the trial on behalf of the state. Such a mission 
is fulfi lled fairly only when it comes as a result of the rigorous implementation of all the 
norms which guarantee a due legal process. 
The competences of the prosecutor are signifi cantly broad, and their eff ect expands in the 
life of the persons included in a criminal investigation, being in the capacity of the defendant 
or the victim, and even further in the society. When a prosecutor exercises the function with 
objectivity, professionalism, effi  ciency, accountability, fairness and humanism, the same will 
be even the consequences which originate from his/her activity. Any deviation from these 
basic principles in the work of a prosecutor is accompanied with negative eff ects up to serious 
ones for the society and its individuals.
For the above reasons, the accountability of the prosecution representative in disciplinary 
violations is a very important tool that adds the responsibility of prosecutors during the 
exercise of their duty. But the disciplinary process against the prosecutor should be developed 
based on the highest international standards in order to guarantee his fairness and objectivity 
while avoiding any possibility of abuse. 
This paper focuses only on the disciplinary violations committ ed within the prosecutor's 
activity, not extending to the entirety of the disciplinary component. The analysis is organised 
comparing the albanian legislation with the att itudes and standards applicable in the most 
developed democratic countries.

Keywords: Disciplinary misconducts, prosecutor, accountability.

Introduction

Jean de La Fontaine has said: “Anyone entrusted with power will abuse it if not 
animated with the love of truth and virtue, no matt er whether he be a prince or one 
of the people”. Meanwhile, John F. Kennedy would defi ne love as the full use of 
power along the lines of excellence. 
A very important mission is entrusted to the prosecutor: the one to exercise the 
criminal prosecution and to represent the prosecution in the trial on behalf of the 
state. Such a mission is fulfi lled fairly only when it comes as a result of the rigorous 
implementation of all the norms which guarantee a due legal process. 
The competences of the prosecutor are signifi cantly broad, and their eff ect expands 
in the life of the persons included in a criminal investigation, being in the capacity 
of the defendant or the victim, and even further in the society. When a prosecutor 
exercises the function with objectivity, professionalism, effi  ciency, accountability, 
fairness and humanism, the same will be even the consequences which originate 
from his/her activity. Any deviation from these basic principles in the work of a 
prosecutor is accompanied with negative eff ects up to serious ones for the society 
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and its individuals. 
In a democratic society, the prosecutor shall bear his responsibilities just like all the 
other state offi  cials (Wright, Miller, 2010, 1587).The disciplinary rules are the main 
norms based on which the prosecutor should exercise his task (Naïs, Florence, 
Morgane, 2012, 3).They determine the framework of the prosecutor’s function, who 
should, in any case, act within their border. Otherwise, when the prosecutor’s actions 
surpass this normative framework, they are followed by the disciplinary process 
and the respective disciplinary measures. The role of the disciplinary system is the 
preservation of the public trust (Naïs, Florence, Morgane, 2012, 5). “Reputation, 
consideration, credibility, respect, image and popularity – the administration wants 
recognition. To achieve this, it cannot ignore ethical requirements” (Naïs, Florence, 
Morgane, 2012, 5).
H.M.Caldwell underlines that a lot has to be done to protect the citizens from the 
undesirable and expanded consequences of the prosecutor’s intentional purpose to 
avoid the Constitution and its ethical obligations (Caldwell, 2014, 56).The prosecutor 
is not only the opponent of the defendant but also the guardian of his constitutional 
rights (Caldwell, 2014, 57).
In its progress report of 2014 for Albania, the European Commission explained 
that Albania had demonstrated dedication towards the justice reform, mainly by 
cooperating with the Venice Commission to improve the independence, accountability 
and professionalism of the system (European Commission , 2014, 13).The resolution 
of the European Parliament on the report of 2015 for Albania emphasized that the 
European Parliament encouraged a collaborative approach during the work done 
for the approval of the justice reform; it addressed a call to all the parties, taking 
into consideration the recommendations of the Venice Commission, to work in 
compromise for the fundamental changes, which among other things were related 
to the accountability of the prosecutors (European Parliament, 2015, 3).The above 
international institutions judge the prosecutor's accountability as a crucial component 
of his activity, which facilitates the compliance with the fundamental standards of a 
democratic society by the representative of the prosecution.  
According to the above prediction it is deemed as necessary to treat the cases of 
the disciplinary misconducts in Albania - as an important part of the accountability 
of the prosecutor - the current legal regulation as well as the raised issues. This 
analysis will be carried out from a comparative perspective with the opinions on 
this component of the activity of the prosecution in the consolidated justice systems. 

1. Disciplinary misconducts in the foreign systems

The European theory and practice contains diff erent opinions regarding the 
categorization of the prosecutor’s conducts, which are in contradiction with the 
applicable legal or ethical standards. Therefore, these conducts are divided in 
disciplinary misconducts or just harmless mistakes. The conduction of a disciplinary 
procedure is justifi able when the prosecutor's conduct has caused a damage against 
the reputation of justice or of the parties in the process, at a seriously fl agrant level 
(Naïs, Florence, Morgane, 2012, 3). The disciplinary system in Europe has been 
established based on the national statutes and the national codes of conduct. These 
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acts provide for the categories of misconducts, the disciplinary procedure and the 
disciplinary measures that are undertaken (Naïs, Florence, Morgane, 2012, 4).The 
normative acts, based on which the disciplinary systems have been established, are 
the constitutional and the legal ones, as well as other acts including the codes of 
conduct. 
In the Republic of Bulgaria, both the judges and the prosecutors are the subjects of the 
same Code of Conduct, meanwhile in the Republic of Serbia, the codes of conduct for 
these two functions are separate (Naïs, Florence, Morgane, 2012, 7). The number of 
the ethical rules is very broad, and their violation does not constitute a disciplinary 
misconduct in every case (Naïs, Florence, Morgane, 2012, 8).The latt er are accepted 
in the serious cases of the prosecutor’s misconducts. In some European countries, 
they are divided in disciplinary misconducts during the work and outside the work. 
Italy has foreseen the concrete cases of the disciplinary misconducts, meanwhile in 
Belgium they are described minimally (Naïs, Florence, Morgane, 2012, 8). The cases 
of misconducts during the task are diff erent, such as the serious violation of the law 
in Italy because it is not known or due to negligence. 
The undue profi ting using the title or the participation in organizations which create 
a confl ict of interest with the function can be mentioned among the misconducts 
outside the work (in Italy). In Bulgaria, the misconducts outside the function include 
actions which “undermine” the prestige of the judiciary (Naïs, Florence, Morgane, 
2012, 9). The actions which are considered as disciplinary misconducts in the practice 
of diff erent European countries have a common feature, which is their serious level. 
Therefore, a disciplinary misconduct cannot be considered every behaviour in 
contradiction to the legal or ethical rules. 
The accountability of the prosecutor in the USA regarding the errors at work is 
introduced by the term “defi cit” (Wright, Miller, 2010). As the prosecutors of the 
states of the USA are elected through the votes of the community, they remain 
accountable for their att itudes based on the principle of democracy by not being 
confi rmed in the electoral process. But during the latt er, other circumstances rather 
the legal ones constitute a crucial impact, such as the sensitive matt ers for the public 
or the high level of sentences (Wright, Miller, 2010). Consequently, the prosecutor 
in the USA pays att ention to and acts in compliance with the expectations of the 
public, who turns into the electorate during the electoral process. Even though the 
prosecutor of the USA is a part and subject to the rules of the association of the state 
jurists, this association rarely takes measures due to the prosecutor’s misconducts 
(Wright, Miller, 2010).
In the practice of the United States, the prosecutorial misconducts are grouped, but 
are not limited, in some categories: 

1-Brady violations (hiding the evidence in favour of the defendant);  
2-Overcharging; 
3-Witness tampering; 
4-Subornation of perjury; 
5-Improper exclusion of jurors; 
6-Improper argument; 
7-Introduction of improper evidence. 
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“Brady violations”: The prosecutor should be transparent regarding the disclosure 
of evidence even if some evidence disfavours the prosecution. Otherwise, the 
prosecutor’s position would constitute a legal violation of the category “Brady 
Violations” (Caldwell, 2014, 62). 
“Overcharging”: The legislation of the USA provides for the process of the 
preliminary agreement between the prosecutor and the defendant. Intentional 
overcharging, aiming at having more circumstances advantaging the prosecutor 
during the process to negotiate on the agreement, is considered as a violation in the 
practice of the United States (Caldwell, 2014, 62). Charging should be fair, objective 
and only based on the law and evidence. The prosecutor’s evidence to charge cannot 
be used as a tool to position the prosecution in a more favourable situation compared 
to the defendant. The agreement between them should be reached by guaranteeing 
the defendant, the appropriate procedural position that belongs to him. Only in this 
case, the agreement between the parties would be the consequence of their full will. 
 “Witness tampering”: In the USA, the prosecutor is considered to have committ ed 
a serious violation when he infl uences on the witness (Caldwell, 2014, 63, 64). The 
witness should communicate the full truthfulness before the court or the panel, the 
way the witness knows it, in order for a fair decision to be taken. Even when the witness 
does not have full information on the occurrence, the prosecutor may intervene to 
complete the defi ciencies. The witness constitutes the evidence in the process and 
the prosecutor is not entitled to impact on this evidence, but the prosecutor should 
guarantee that it is full, intact and unimpaired by external circumstances. 
“Suborning perjury”: In the practice of the USA, the violation is even more serious, 
when the prosecutor uses as evidence in a trial a witness, being aware that the 
witness is testifying falsely. In this way, the prosecutor acts being aware that he will 
impact on taking an unfair decision against the defendant. 
“Improper exclusion of the jurors”: Such cases are considered to be the ones when 
the exclusion of the member of the jury is made due to the race, ethnicity, religion 
and not on legal basis, such as the one on the existence of the confl ict of interest. 
The other two categories of the prosecutor’s violations in the USA are: “Improper 
argument” and “Introduction of improper evidence”. With regard to these 
requirements, the prosecutor is compelled to provide only fair and well-founded 
arguments, referring only to legal evidence, accepted and examined in the trial. 
In the practice of the USA, in the cases of the prosecutor’s misconducts found during 
the adjudication, the court acts focusing on the treatment of the consequences 
of these misconducts. The courts in the USA exclude the evidence collected in 
contradiction to the law. But in the practice of that state, the prosecutor’s errors are not 
accompanied with sanctions against him (Caldwell, 2014, 83). One of the principles 
that is implemented during the violations committ ed by the prosecutor is the one 
of the “harmless error” (Caldwell, 2014, 83). In the majority of the cases, when the 
Courts of Appeal of the USA fi nd the prosecutor’s errors, they deem them as trivial 
based on the above-mentioned principle. In a considerable part of adjudications, the 
courts uphold the decision of the fi rst instance and they return it only when the 
prosecutor's mistakes have impacted essentially on the rights of the parties in the 
process (Caldwell, 2014, 86).
According to the types of violations provided for in the United States of America, it 
is clearly found that in this country, one of the main fundamental principles, based 
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on which the prosecutor’s work should be set up, is the principle of honesty. This 
feature should orient the prosecutor in each action and procedure applied during 
the function. The purpose of the prosecutor is not to raise charges or to sentence the 
defendant, by all means. The prosecutor should raise and represent the prosecution 
in the trial objectively, being based only on the evidence collected in compliance with 
the law. 
One of the main principles that may be used to measure the prosecutor’s work is due 
intelligence (Mégret, 2008, 58).According to this principle, a prosecutor, apart from 
the other principles based on which he exercises his duty, shall comply with all the 
other necessary steps for a full, comprehensive investigation, to reach within the 
optimal time a fair conclusion, based on the law and on evidence. “Due diligence” is 
achieved when the prosecutor acts in the appropriate way, at the appropriate time, 
carrying out any action necessary for the investigation or the representation in the 
trial. The conscientiousness of the prosecutor is displayed in the framework of the 
form as well as of the content of the action. In case the activity of the prosecutor is in 
contradiction with the components of the “due diligence” principle, an evaluation is 
necessary regarding the consumption or not of a disciplinary misconduct.  Therefore, 
in the case of a delay of the prosecutor to submit before the court a request for the 
validation of the arrest in fl agrante delicto, the consequence would be considerably 
serious as the suspect would be acquitt ed, endangering the criminal proceeding.  In 
such a case, the causes of the delay would have to be analysed to understand if they 
are related to the negligence or the intentional actions of the prosecutor.  According 
to the fi ndings, a conclusion would be reached based on the violation level and the 
prosecutor’s accountability. 

2. Disciplinary violations in Albania 

Law no. 8737, dated 12.02.2001, “On the Organization and the Functioning of the 
Prosecution Offi  ce in the Republic of Albania”, article 32 provided for the cases of 
the disciplinary violations. The cases provided for in paragraphs “c”, “ç” and “dh” 
were clear and they did not cause any problems in practice. They were related to the 
obligation to keep the investigation secrecy1, to be present at work2 or the commission 
of actions incompatible with the function of the prosecutor3. According to that law, 
the following were incompatible actions: participating in political forces or activities, 
double employment (apart from the case of teaching), exercising executive roles in 
trade companies4.
The other points on the disciplinary misconducts in law no. 8737, dated 12.02.2001 
would create space for interpretation and solution in practice. Therefore, the 
misconduct in paragraph “a”, “failure to take the oath or violating it” raised the need 
to discuss on what would be considered the violation of the oath and consequently the 
disciplinary misconducts that would originate from it5. Upon the commencement of 
his duty, the prosecutor would swear that he would remain loyal to the Constitution 
1 See article 32 of Law no. 8737, dated 12.02.2001 “On the Organization and the Functioning of the 
Prosecution Offi  ce in the Republic of Albania”; 
2 Ibid, paragraph “ç”; 
3  Ibid, paragraph “dh”. 
4  Ibid, article 39. 
5  Ibid, article 22.
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and to the laws into force and at the same time, he would keep his image clean. The 
Constitution itself provides for a wide variety of provisions, which norm the entire 
constitution and functioning of the Republic of Albania. On the other hand, the 
number of the laws into force is signifi cant, covering comprehensively the activity 
of the Albanian state. The discussion was on the matt er if, according to paragraph 
“a”, article 32, of the Prosecution Offi  ce Law, every action of the prosecutor that was 
in contradiction with each of the legal provisions into force would be considered 
a disciplinary misconduct, the violation of the oath. Rationally, a prosecutor must 
comply with every norm approved by the legislator. This is an obligation for every 
citizen or person who is in the Republic of Albania, and this obligation is even more 
compelling for an important position, such as the one of the prosecutor. But, in case a 
prosecutor does not fulfi l a contractual obligation, impinging the legal provisions on 
the fulfi lment of the contractual obligation, would this fact constitute a disciplinary 
misconduct? Such a case and other ones similar to it posed the obligation to clarify 
which actions, incompatible with the law, would constitute a violation of the oath and 
at the same time a disciplinary misconduct. In order for an action of the prosecutor to 
be considered as a disciplinary misconduct due to the violation of the oath, several 
elements should be analyzed, namely the nature of the impinged provision: being a) 
constitutional, b) legal; c) ethical. At the same time, the consequence caused due to its 
dimensions should also be evaluated: a) serious; b) minor; c) inexistent. 
The senior level experts of the reform in the Justice System, in their analysis of 2015, 
explained that further steps are necessary to be taken to strengthen the disciplinary 
system for the judges, the prosecutors and the lawyers as well as to further improve 
the effi  ciency of the courts (Special Parliamentary Commission of Judicial System 
Reform, 2015, 12). Also, the experts emphasized that: “The law does not determine 
the disciplinary measure that is applied for a disciplinary misconduct, a moment that 
is under the discretional evaluation of the authority that enforces it. Furthermore, 
there is a lack of the clear specifi cations related to the actions which constitute 
disciplinary misconducts, such as the actions which seriously discredit the image 
of the prosecutor, which leaves space for non-objective evaluations and potential 
abuses” (Special Parliamentary Commission of Judicial System Reform, 2015, 169). 
These fi ndings were refl ected in Law no. 96/2016 “On the Status of Judges and 
Prosecutors in the Republic of Albania”, which, among other things, provides for the 
disciplinary misconducts, disciplinary investigation and the disciplinary proceeding 
in its entirety. 
There are three categories of disciplinary misconducts of the prosecutor which are 
provided for in the law “On the Status of Judges and Prosecutors in the Republic of 
Albania”, namely, when 1) he acts negligently while he exercises the duties which 
originate from the function; 2) when he disregards the law or the facts manifestly 
due to serious negligence or when he has obvious professional incapacities; 3) when, 
unjustifi ably, he carries out inappropriate acts and conducts as he exercises the duty 
or outside it, which discredit the position and the image of the magistrate or which 
seriously damage the public trust to the prosecutorial system6. The disciplinary 
misconducts during the function, which were included in the category of the 
careless actions during the duties, originating from the function, or the cases when 
6 See article 101/1 of Law no.96/2016 “On the Status of Judges and Prosecutors in the Republic of 
Albania”.
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the prosecutor manifestly did not refer to the law or to the facts due to the serious 
negligence or when he had obvious professional incapacities, included as follows7:
a) Failure in fi ling the request for recusal from the proceedings or from the trial of 
the case, when it is obligatory by the procedural law, if the magistrate is or becomes 
aware of such circumstances; 
b) Request of the magistrate for recusal and its approval, if applicable, by the 
chairperson, if these actions are: i) Not based on reasons provided by the law; ii) 
Done deliberately aiming at creating unfair profi t for the parties or third parties, 
or aiming at shirking the legal responsibility by the magistrate to review the case 
or aiming at creating the possibility of assigning the case to another magistrate; iii) 
Signifi cantly delayed. 
c) Behaviour, acts and other conducts of magistrates, which create unfair benefi ts 
or damages to the parties in a trial or investigation/adjudication or the pursuit of 
objectives, which are extraneous to the obligations of magistrates; 
ç) Interference or any other undue infl uence on the exercise of the duty of another 
magistrate; 
d) Irregular use of the work of others to meet the legal obligations pertaining to the 
exercise of the function of the magistrate or the delegation of activities assigned to 
the magistrate to other persons; dh) Intentional or repeated and unjustifi ed omission 
of fulfi lling the investigative or judicial functions, as well as other duties that are 
assigned to a magistrate because of the function; e) Repeated and unjustifi ed delays 
of procedural actions and in issuing of acts during the exercise of the duty of the 
magistrate. 
The provision of the above cases as disciplinary misconducts aimed at guaranteeing 
the due exercise of duty by the prosecutor. Therefore, the compliance with the 
principle of impartiality is a fundamental legal obligation of the representative 
of the prosecution and in the cases when circumstances that would impact on 
impartiality were found, the prosecutor had to withdraw from the case. However, 
he had to carry out this action at a reasonable time. On the other hand, the decision 
to withdraw from the case had to be made only in the cases provided for in the law8. 
The prosecutor was obliged to exercise his function in each case that was assigned to 
him. He was not entitled to use the institute of withdrawing from a case which might 
have diffi  culties, in order to avoid diff erent issues. A disciplinary misconduct would 
also be the case, when the request to withdraw from the case aimed at favouring the 
parties in the process or the third subjects, such as the case of withdrawing to cause 
the expiration of the detention period of the defendant, or of the prescription of the 
criminal prosecution.  
The disciplinary violations during or in relation to the exercised function, inside 
or outside the offi  ce, which were included in the category of the actions conducted 
carelessly while exercising the duties, originating from the function or the acts, and 
the inappropriate behaviours while exercising the duty or outside it, which would 
discredit the magistrate’s position and fi gure, or which would damage seriously the 
public trust in the judicial or the prosecutorial system were9: 
7  Ibid, article 102/1.
8 See articles 17 and 24 of Law no.7905, dated 21.3.1995, “Criminal Procedure Code of the Republic 
of Albania”, as amended.
9 See article 102/2 of Law no.96/2016 “On the Status of Judges and Prosecutors in the Republic of 
Albania”.
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a) Unjustifi ed failure of fulfi lling obligations to be available and to be present at the 
duty station for the purposes of performing the function in the courts or prosecution 
offi  ce, if this obligation is determined by law or by a decision of the competent 
authority; 
b) Serious or repeated infringement of regulatory legal and sublegal provisions that
govern the organization and functioning of the courts or prosecution offi  ce with
regard to the magistrate’s functions in the trial or investigation;
c) Unjustifi ed failure to implement decisions issued by the Council or refusal to
implement disciplinary measures imposed against the magistrate;
ç) Obstructing the Councils, High Justice Inspector or any other public organ in
carrying out its functions provided by the law;
d) Failure of the chairperson to fulfi l obligations provided by the law, in particular 
failure to ensure the use and way of utilising the case management system;
dh) Breach of the duty of confi dentiality and non-dissemination of information 
resulting from ongoing or completed investigation or trial, including the facilitation 
of such actions also due to negligence, or making public or dissemination of 
confi dential information;
e) Disclosure of opinions that were given or provided by other magistrates during 
the process, which has not yet taken the form of an act made public;
ë) Making public statements in the media on cases, except communications of press 
magistrates within the limits of their offi  ce;
f) Failure to comply with additional conditions for appointment at the Special 
Prosecution Offi  ce;
g) Not complying with the obligation to participate at least to the minimum quantity of 
continuous training activities legislation without justifi cation, under the conditions and
criteria set by the law.
Some of the above actions were of a factual nature. Consequently, they could be 
identifi ed easily. Such where the unjustifi ed failure to fulfi l the obligations to  be 
available, the unreasonable failure to implement the decisions of the Council, the 
obstruction of the Council or of the High Justice Inspector, the violation of the  
investigation secrecy or the creation of the facilities to disseminate the confi dential 
information, the disclosure of the other magistrate’s opinions on the processes that 
are being reviewed, making statements in the media on the cases, the failure to 
comply with the additional conditions on the appointment at the Special Prosecution 
Offi  ce, the failure to participate at the minimum number of the days of the continuous 
training.  
Wit h regard to the head of the prosecution offi  ce, the disciplinary violations included 
at the categories of the careless actions during the exercising of the tasks, deriving 
from the function, or of the inappropriate acts and behaviours while exercising the 
duty or outside it, which would discredit the magistrate’s position and fi gure, or 
which would damage seriously the public trust in the prosecutorial system, were as 
follows10:
a) Failure of the magistrate to notify the Council on the existence of an environmental 
incompatibility of the magistrate to exercise the function, or because of the expiration 
of the mandate;
b) Failure of the magistrate to notify the heads of the prosecution offi  ce or of 
10  Ibid, article 102/3.
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the Council on the interferences or any other forms of undue infl uence by other
magistrates;
c) Failure of the magistrate to notify the heads of the prosecution offi  ce and of the 
Council, as well as the competent authorities under the law, on the interferences or 
other forms of undue infl uence by lawyers, political offi  cials, public offi  cials and 
other subjects;
ç) Failure of the chairperson to notify the High Justice Inspector regarding their 
knowledge of facts that may constitute a disciplinary misconduct of a magistrate;
d) Failure of the chairperson to notify the Council, with regard to a reasonable suspicion 
of cases of incompatibility, limitations of offi  ce or environmental incompatibility of the 
magistrate in the exercise of his/her function and with regard to issues for which the law 
provides the termination of the mandate of the magistrate.
The following actions which openly would not refer to the law or to the fact due 
to serious recklessness, or obvious professional inability would be considered 
disciplinary misconducts11:
1. serious violation not being compliant with or wrongly implementing the 

procedural and material law, during the conduction of the procedural actions;
2. presenting signifi cantly distorted facts in the issued acts; 
3. issuance of unreasoned acts or acts that contain in the reasoning only conclusions on 

the applicable law without providing circumstances of the fact which provide the
basis for subsuming the case under the law, in all those cases where the law 
requires the issuance of the act in the reasoned form; 

4. issuance of acts whereby the descriptive and reasoning part provides reasons that 
are openly contrary to the ordering part of the act or have no connection to it;

5. issuance of acts which are not allowed by law;
6. issuance of acts unforeseen by procedural provisions;
7. issuance of acts for imposing the personal security measures, beyond the cases 

provided by law.

With regard to the activity beyond the function, inappropriate acts and behaviours 
while exercising the duty or outside it, which would discredit the position and the 
image of the magistrate or which would damage seriously the public trust in the 
prosecutorial system, would specifi cally be the following cases12: 
1. Membership in entities or exercise of activities, even legitimate, that are not 

compatible with the duties and principles of the correct exercise of the function 
of the magistrate13.

2. Use of the status as magistrate with the aim of achieving unjustifi ed benefi ts or 
advantages for him/herself or for others;

3. Accepting and exercising duties and extra offi  ce activities in the absence of a 
lawful permit granted for this purpose by the Council;

4. Associating with persons who are under criminal investigation or subject to 
criminal proceeding, or convicted persons and having inappropriate business 
relations with such person;

5. Benefi ting directly or indirectly gift s, favours, promises or preferential treatment 
of any kind, which are, even though through legal actions, given because of the 

11  Ibid, article 102/4.
12 Ibid, article 103.
13 Ibid, articles 6, 8. 
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exercised function or due to the use of his/her position as a magistrate;
6. Nonfulfi llment of obligations of the law, in particular with regard to declaration 

of assets and confl ict of interest;
7. Inappropriate behaviour in the performance of obligations, in relations and 

communication with the state institutions and their offi  cials and other inexcusable 
cases of improper behaviour.

The following comment was emphasized during the adjudication held based on the 
request of the National Association of Judges of Albania, with the subject: “Repeal 
of some articles of Law no. 96/2016 “On the Status of the Judges and Prosecutors in 
the Republic of Albania as being incompliant with the Constitution” (Constitutional 
Court of the Republic of Albania, 2017):
The constitutional jurisprudence has continuously reiterated that legal security, as 
an element of the rule of law, provides for as a mandatory requirement that the law 
in general or its specifi c provisions, in their content shall be clear, well-stipulated and 
understandable. To duly understand and implement the principle of legal security, 
the law in a society shall provide security, clarity and continuity, in order for the 
individuals to channel their actions correctly as well as in compliance with it, and, on 
the other hand, the law itself shall remain static, in case it should shape a concept. An 
incorrect regulation of the legal norm, which gives way to the executant to interpret it 
in diff erent ways and which brings consequences does not comply with the purpose, 
the stability, credibility and the eff ectiveness targeted by the norm itself. 
The purpose of the legal security principle is to guarantee the trust of the individual 
and of the society to the law. The judges themselves, who administer justice, should 
also enjoy such trust. The legislator is compelled to regulate, comprehensively, the 
rights and the guarantees provided for in the Constitution. In the framework of this 
regulation, the legislator may provide for even restrictions, but these restrictions 
should be established only for the public interest, to protect the rights of the others 
with ways and forms which are in the right proportion with the condition which has 
led to the change and without impacting the essence of law and guarantee. 
According to articles 101, 102 and 103, the Court deems that they contain rules on the 
disciplinary, civil and criminal liability of the magistrates, regulating the disciplinary 
misconducts and the issues of the activity; disciplinary misconducts in relation to 
the exercise of the functions and disciplinary misconducts beyond the function. 
Based on the general analysis of the content of these legal norms, the Court notices 
that their wording does not meet the constitutional requirement for clarity, stability, 
credibility and eff ectiveness. Especially, due to the importance of the consequences 
of the disciplinary misconduct towards the magistrate (such as confi dential or public 
warning, temporary reduction of the salary, demotion, suspension from 3 months to 
two years, as well as dismissal), the Court judges that the implemented terminology 
and the legislative technique to draft  them raises serious doubts on the status of the 
magistrate and the benefi ts related to him” (Constitutional Court of the Republic of 
Albania, 2017).
Based on the above reasons, the Constitutional Court repealed entirely articles 101, 
102 and 103 of law no. 96/2016 “On the Status of the Judges and Prosecutors in the 
Republic of Albania”. As a consequence of the repeal of these norms, the current 
legislation does not provide for the cases of the disciplinary misconducts committ ed 
by the prosecutor, creating, in this way, a legal gap as well as the impossibility to 
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investigate and proceed against the disciplinary misconducts encountered in the 
activity of the prosecution. Under these conditions, it is necessary that the Albanian 
legislator comply with the above law, following the orientations of the Constitutional 
Court to provide for in the law the cases of the legal violations in compliance with 
the criteria of clarity, stability, reliability and effi  ciency. 
An important orientation which should be considered in the framework of the 
process for the compliance with the legal framework in the cases of the disciplinary 
misconducts of the prosecutor is the judgement of the Constitutional Court of the 
Republic of Albania in 2002, regarding the phrase “acts and behaviours which 
discredit seriously the position and the image”. In the judgement dated 25.03.2002, 
where the applicant is a group of MPs of the Assembly of Albania, with the subject: 
“Final interpretation of article 128. 140, 149, paragraph 2 of the Constitution of the 
Republic of Albania”, the Constitutional Court of the Republic of Albania, made 
some crucial interpretations regarding the above phrase (Constitutional Court of the 
Republic of Albania, 2002). More concretely, the Constitutional Court held as follows: 
“The phrase “acts and conducts which discredit seriously the position and the 
image…”, provided for by articles 128, 140 and 149, paragraph 2 of the Constitution, 
includes itself several elements, which may and should be identifi ed case aft er case 
by the respective body, which takes the decision on the dismissal of the judge of 
the Constitutional Court, of the judge of the High Court and Prosecutor General. 
They are related to the incorrect and undignifi ed acts and behaviours, carried out by 
these senior offi  cials as they exercise their duty, during their duty but even beyond 
it. These actions or omissions which are analyzed based on the circumstances under 
which they were carried out, the subjective moment as well as the damages they 
cause against the society and the state, are of that nature that makes the conduction 
of further constitutional functions by these subjects impossible. 
The matt er is even more diffi  cult with regard to the aspect of the interpretation of the 
constitutional concepts as acts and behaviours which discredit seriously the position 
and the image of the judge and of the prosecutor as well as serious violations of the 
law during the conduction of the functions by the Prosecutor General. Regarding 
the interpretation of these norms, the Constitutional Court does not undertake to 
carry out the role of the positive legislator, providing for all the cases which may be 
included in these constitutional causes, because such a thing would be impossible, 
meanwhile the Constitution, the laws or even the court decisions cannot codify 
accurately the acts and the behaviours, which discredit seriously the position and 
the image of the judge and of the prosecutor, or the cases when the law is seriously 
violated. 
The interpretation of the Constitutional Court on the concrete provisions or terms of 
the Constitution aims at providing and stipulating analytically the criteria, the basic 
concepts as well as the principle where the competent body is based on to conclude 
regarding the application of the appropriate constitutional cause for the dismissal 
of the judge of the Constitutional Court, the judge of the High Court as well as the 
Prosecutor General. 
The actions or omissions of these senior state offi  cials, which may be involved in 
the constitutional grounds which serve for their dismissal, should be evaluated case 
aft er case by the body which carries out this dismissal procedure. However, they 
are related, in any case, with the incorrect and undignifi ed behaviours - carried 
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out by these senior offi  cials not only as they exercise the duty and due to it, but 
outside the duty - with their abuse and violation against the society and the state. 
The undignifi ed acts and behaviours committ ed by them, should be serious enough, 
should have discredited seriously enough the image and the position of the judge or 
of the prosecutor and should have deteriorated the dignity of the body they represent 
seriously enough to oblige the competent body to take the measure of the dismissal. 
According to the content of article 149, paragraph 2 of the Constitution, which 
provides for not only the causes for the dismissal of the Prosecution General but 
even the phrase “serious violations of the law as he exercises his functions”, the 
Constitutional Court reasons that its accurate and precise interpretation, used in 
these constitutional provisions, but even in other ones, should be analyzed and 
evaluated in entirety by some factors related to the importance of the violation of 
the law, the consequences that have come or might come from this violation, the 
duration of these consequences and the diffi  culties for their reparation as well as the 
subjective position of the concrete person against the committ ed violation and the 
consequence that has been caused. Also, the specifi cation as “serious”, used for both 
the case when the position and the image of the judge and prosecutor is discredited, 
as well as the violation of the law, serves, at the same time, to the competent 
body which starts the dismissal procedures, to distinguish these actions from the 
conducts of a more minor category, which cannot be used to motivate the cause of 
the dismissal” (Constitutional Court of the Republic of Albania, 2002). The positions 
of the Constitutional Court of Albania regarding the phrase “acts and conducts that 
discredit seriously the position and the image” shall serve as the basic criteria for 
the establishment of a legislative process for the draft ing of the provisions on the 
disciplinary misconducts of the prosecutor. 
Further to the above treatment, it is deemed that the intentional action of the 
prosecutor, in contradiction to the legal provisions, presents the most serious level 
of his misconducts. Based on the consequence caused by them, the intentional 
misconducts of the prosecutor may be divided in disciplinary ones and in the worst 
case in criminal off ences. The arrest order is one of the acts of the prosecutor with 
more emphatic eff ects on the individual’s rights and freedoms. This order limits the 
freedom of the person’s movement, in the absence of a court decision, separating 
this person from the private and family life. The consequences of the arrest order 
may expand even at a broader level, for example: interruption the exercise of the 
profession by the arrested person or isolating him from the social life. The arrest 
order should be evaluated by the court with 96 hours from its execution14, but even 
though this time limit is not very long, the arrest of the person represents a deep 
intervention on his life. For these reasons, it is very important that the prosecutor 
comply with the criteria for the arrest of the suspect15. When the prosecutor would 
act to limit the freedom or to sentence a person, for whom he is informed that the 
arrest conditions do not exist or that he is innocent, these actions would constitute 
not only disciplinary misconducts, but they would constitute the consumption of 
the criminal off ences committ ed by the state offi  cials, such as “Abuse of Offi  ce”16 
or “Committ ing Arbitrary Actions”17.The Albanian practice has presented common 
14 See articles 258, 259 of the Criminal Procedure Code of the Republic of Albania.
15 Ibid, article 253.
16 See article 248 of the Criminal Code of the Republic of Albania”, as amended.
17 Ibid, article 250.
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cases of the illegal arrests, of unfounded charges, which are followed by serious 
eff ects, which apart from being legal, they belong to the social nature, too. These 
consequences do not impact the defendant only, but also the justice system and at 
the same time they impact on the Albanian society in general. Even the international 
practice contains numerous cases of sentences against innocent persons. Other 
situations coming from the practice present another scenario, where for very serious 
occurrences, despite their broad, widely-spread and massive consequences, the 
adjudication or the investigation have not faced their authors with justice, due to the 
legal violations at the investigatory phase. This considerable number of the practical 
cases impacts seriously the integrity of the justice system and signifi cantly decreases 
the public trust to this system (Caldwell, 2014, 59).
Apart from what has been mentioned above, it is necessary to treat even the discussion 
if the prosecutor should be accountable or not for the criminal procedural actions 
which are deemed by the court to be invalid. So, in the case of an investigatory action 
such as the appearance for recognition, the prosecutor should note down accurately 
the way how the recognition is organized, otherwise the action is invalid18. The 
competence for the review of the violation of the criminal procedural norm belongs 
to the court, which during the hearing reviews the legality of the act and fi nds its 
invalidity. In this way, it is the court, the body which judges the action committ ed 
by the prosecutor in contradiction to the law, and it takes measures to quash the 
consequences caused by it. 
The above examples of the legal violations by the prosecutor impinge a criminal 
procedural provision, are reviewed by a criminal procedural subject (court) and 
cause criminal procedural consequences (invalidity). The consequences that 
originate from the above misconducts are various. A part of the consequences can 
be recuperated: such as the conduction of the re-expertise in the case of the invalid 
expertise. However, in other cases when the consequences are serious and cannot 
be “cured”, they impact on the impingement of the entire judicial system. Among 
such cases, we may mention the interceptions carried out without the confi rmation 
of the court or the collection of unrepeatable evidence in contradiction to the law. 
Such violations may lead to the innocence of the author of the criminal off ence only 
due to the procedural misconducts by the prosecutor. According to the level of the 
consequences caused by the legal misconducts of the prosecutor and the reasons 
that have impacted on these misconducts, it is necessary to determine if they are 
considered as disciplinary misconducts or not. 
During the adjudication, the way the prosecutor acts is evaluated by the panel as the 
subject responsible for preserving the solemnity19. When the prosecutor during the 
hearing acts in contradiction to the ethical and legal standards, such as: he makes 
comments without the permission of the court, debates with the parties in the 
process, etc… the court takes measures to preserve the order during the trial. The 
measures vary from a criticism to the application of a fi ne20.
Such violations are immediately recuperated by the court. The opinion of Frédéric 
Mégret is helpful for this discussion. He explains that even though the violation of 
a legal or ethical norm exists, due to the low importance this violation imposes, it 
is deemed that the disciplinary proceeding in these cases would be inappropriate. 
18 See article 172/3 of the Criminal Procedure Code of the Republic of Albania.
19 Ibid, article 341.
20 Ibid. 
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Such a thing would happen even based on the fact that the Criminal Procedure Code 
itself has provided for the sanction rendered by the court as an alternative way for its 
treatment, curing the impacted procedural right or rule through the orders it issues 
(Mégret, 2008, 63).

Disciplinary violations due to the commission of the criminal off ence: Apart from the 
above cases, the cases of the commission of the criminal off ence are also specifi ed as 
disciplinary violations21. In order for them to be considered as disciplinary violations, 
fi rstly it is required that the fact that has occurred, should have been accepted with 
a fi nal decision by the court and the latt er should have found the prosecutor guilty. 
The action or the omission of the prosecutor may constitute a criminal contravention 
as well as a crime. In the cases of the criminal off ences committ ed intentionally, the 
type of the sentence against the prosecutor or the one provided for in the respective 
provision is not important. Meanwhile, the criminal off ences committ ed due to 
recklessness constitute a criminal off ence only when the type of the sentence rendered 
against the prosecutor is the sentence of imprisonment22.
Even the cases of the criminal off ences diff erent from the ones described above, will 
be considered disciplinary misconducts if the prosecutor is sentenced with a fi nal 
decision for the facts, which due to their nature, have discredited seriously the image, 
the authority, the dignity as well as the public trust towards the magistrate and 
the justice bodies23. Such disciplinary misconducts would be facts which discredit 
seriously the image, the dignity of the prosecutor or damage seriously the public 
trust. They are classifi ed as criminal off ences, even though a criminal prosecution 
cannot be conducted against them24.

Conclusions

The current legislation does not provide the cases of the disciplinary misconducts 
committ ed by the prosecutor. Therefore, a legal gap is created, causing the 
impossibility to investigate and conduct a proceeding against the disciplinary 
misconducts encountered in the activity of the prosecution. The Albanian legislator 
should comply with the above law, following the orientations of the Constitutional 
court to stipulate in the law the cases of the legal violations in compliance with the 
criteria of clarity, stability, reliability and eff ectiveness. 
The actions that are considered as disciplinary violations in the practice of diff erent 
European states, have a feature in common, which is their level of seriousness. A 
disciplinary misconduct should not be every behaviour in contradiction to the legal 
or ethical rules. 
In the cases of the criminal procedural misconducts, based on the level of the 
consequences caused by the disciplinary misconduct of the prosecutor and the 
reasons which have impacted on their commission, it is necessary to determine if 
they will be considered as disciplinary misconducts or not. 
The delays which are found to have been created by the prosecutor in the framework 
21 See article 104 of Law no.96/2016 “On the Status of Judges and Prosecutors in the Republic of 
Albania”.
22 Ibid, article 104/b.
23 Ibid, article 104/c.
24  See article 104/ç. 
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of the preliminary investigations do not constitute circumstances which should 
be evaluated as disciplinary misconducts, in case they are not systematic and 
unjustifi able. Therefore, as a part of the analysis of the delays, fi rstly it is necessary 
to specify if they exist in continuation in the activity of the prosecutor and secondly 
the reasons for which they have been caused. If the systematic delays have not come 
as a result of the prosecutor’s actions, but due to the diffi  culties created because of 
the fl aws in infrastructure, the workload, the potential obstacles by the parties in 
the process or other similar circumstances, they are justifi able and should not be 
considered as disciplinary violations. 
The cases, when the att itude of the prosecutor during the decision-making or the 
lodging of the requests with court are diff erent from the ones of the courts of diff erent 
instances, are not judged to constitute disciplinary misconducts. The daily activity 
of the prosecutor’s function represents several disputable legal cases, for which 
diff erent procedural subjects act based on their internal conviction which is based 
the interpretation of the fact, evidence and the respective law, which may lead to 
diff erent interpretations. As long as the att itude of the prosecutor is based on a legal 
argumentation and, why not, as long as all the actors of the criminal proceeding have 
agreed on it, this att itude cannot be considered as a disciplinary misconduct. Under 
this perspective, the decision-making of the prosecutor can be accepted in the cases 
when he disposes or requires before the court the evidence and the facts, in obvious 
contradiction with the law. 

References

Ronald F.Wright/ Marc L.Miller The Worldwide Accountability Defi cit for Prosecutors. 
Available at:
htt p://scholarlycommons.law.wlu.edu/cgi/viewcontent.cgi?article=1036&context=wlulr.
Acquaviva Naïs, Castagnet Florence and Evanghelou Morgane, A comparative analysis of 
Disciplinary Systems for European judges and prosecutors, available at:htt p://www.ejtn.eu/
Documents/Themis%202012/THEMIS%202012%20ERFURT%20DOCUMENT/Writt en%20
paper%20France%203.pdf.
H.M.Caldwell, The Prosecutor Prince: Misconduct, Accountability, and a Modest Proposal, 63 
Cath.U.L.Rev.51 (2014). Available at: htt p://scholarship.law.edu/lawreview/vol63/iss1/2.
Working paper of the Staff  of the Commission. Progress report of 2014 for Albania Strategy of 
Expansion and Main Challenges for  2014-2015.{COM(2014) 700 fi nal}.
European Parliament Resolution, dated 14th April 2016, Report of 2015 on Albania (2015/2896 
(RSP).
Frédéric Mégret, “International Prosecutors: Accountability And Ethics”, Working Paper 
No.18 December 2008, Katholieke Universiteit Leuven.
Analysis of the Justice System in Albania. The group of the senior level experts. The Ad hoc 
Parliamentary Commission for the Reform in the Justice System. 
Law no.8737, dt.12.02.2001, “On the Status of Judges and Prosecutors in the Republic of 
Albania”.
Law no.96/2016 “On the Status of Judges and Prosecutors in the Republic of Albania”.
Decision no.34 dated 10.04.2017 of the Constitutional Court of the Republic of Albania.
Decision no.75, dated 19.04.2002 of the Constitutional Court of the Republic of Albania.
Criminal Procedure Code of the Republic of Albania.



33 

The geometrical parameters of a piston-ringpack assembly and their impact 
on the blow by gasses

Erjon Selmani
Polytechnic University of Tirana

Abstract

One of the losses of an engine’s combustion chamber is the gas leakage toward the crankcase 
due to imperfect sealing of the rings, commonly known as blow-by it aff ects the effi  ciency and 
emissions of the engine. The paper introduces the phenomenon through a brief bibliographic 
review and describes the equations that rule the ring dynamics, inter-ring pressures and mass 
fl ows. The piston and rings dimensions of a turbodiesel engine are investigated and upon 
being solved using Ricardo RINGPAK and Matlab, their impact on the sealing behavior and 
amount of blow-by gasses is analysed. According to results, the variation of diameters and 
heights on the piston and on the rings do not aff ect in the same way the sealing behavior of 
the ring-pack, regardless of the fact they both alter the inter-ring volumes.  The land diameters 
is more important than land heights if the gas fl ow accros the ring-pack is considered. In 
addition to this, the second and third land are more important than the top land, because they 
aff ect in a more marked way the amount of blow-by, on the other hand it  seems to be less 
sensitive to the top land diameter.

Keywords: Blow-by, internal combustion engines, piston rings.

Introduction

Internal combustion engines plays an utmost importance on the transportation on 
road, sea and oft en in air. The power obtained from fuel combustion is used only 
partly due to several losses, namely thermodynamic and mechanic. Piston rings are 
the mechanical elements interposed between the piston and the liner to guarantee air 
tightness, oil distribution and oil scrapping. However, their tightness is not perfect 
and part of the intake gas mixture is lost toward the crankcase, known as blow by 
gases. In addition, some trapped gasses may go back to the combustion chamber 
during the exhaust stroke and ejected as unburned hydrocarbons, also known as 
blow back. Piston rings perform also secondary duties such as heat transfer. In 
20th and 21th century, problems of air pollution and fuel shortage have gained large 
importance due to stringent regulations, and due to the increasing awareness of the 
pollution eff ect on the climate change.
 

1. Ring axial dynamics 

Piston rings are curved beams with an end gap that must seal the contact and guarantee 
a radial force toward the cylinder liner. This force is an important element of the 
sealing capacity of a ring but the gap is the fi rst way of escape for the high-pressure 
gas. In [1], a historic review of piston ring technology is given. The standard solution 
for the majority of the applications is a three-ring pack, made by two-compression 
rings ad one oil-ring [2], however in literature diff erent solutions have also been 
proposed [3]. In order to compensate the thermal expansion in axial direction, ring 
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axial width is smaller than the respective groove height. This clearance is responsible 
for an additional way for the gas to escape when rings are in motion. Eweiss [4] and 
Englisch [5] are among the fi rst scientifi c publications on this topic. They employed 
the ideal gas law applied to an orifi ce and made the assumption of adiabatic gas fl ow 
(no heat exchange with surrounding walls). Furuhama in [6] proved experimentally 
that the gas temperature in a region is almost the same to the wall temperature 
(Isothermal). Namazian and Heywood in [7] proposed more realistic models of the 
system, including ring motion, the eff ect of the squeezed oil on the grooves and the 
friction force due to the oil in the liner wall, according to Figure 1., g

Equation 1 describes the mechanical equilibrium of forces, meanwhile equation 2 
gives the ideal gas law combined with the continuity law, the fl ow was assumed to 

be fully laminar, isothermal and compressible.

(1)    P P F S 

mr = mass of the ring
h = ring-groove axial clearance
FP = Force due to gas pressure 
IP = force due to inertia 
FF = Force due to the oil in the ring-liner interface
FS = Force generated from the squeeze of the oil in the groove.

(2)   

Similar models were also developed by Kuo et.al. [8], Keribar et.al. [9], Koszalka [10], 
Tian [11 12]. The most important forces are gas pressure and inertia, friction remains 
almost constant and of low magnitude. The most critical situation is at high speed 
and low load, where inter ring pressures are lower and inertial force are higher. 
Under this situation the second ring fl utt ers, increasing the amount of gas escaped 
in the crankcase. Ring lift  is not uniform over its circumference and seems to lift  
initially near the gap. Tian in [12] explains in detail also the phases of the blow back. 

1.1 Ring radial dynamics 

The radial degree of freedom of a piston ring, is imposed by the necessity to compensate 

Figure 1: Ring axial movement
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thermal expansion. This motion of the ring gives the so-called “conformability” to 
the cylinder bore, i.e. the capacity to adapt to the bore surface. In Figure 2 are showed 
forces acting in the radial direction of a ring cross section. When the inward force 
overcomes the outward one, the ring face lift s from the liner and a direct path opens 
for the gasses, this is called “radial collapse” and sharply increases the quantity of 
escaped gas. Equation (3) models this motion of the ring

(3)       

y = ring-groove radial clearance
Fgas_back = Force due to gas pressure at the ring back
Ftension = Force due to the elastic property of the ring
Fgas = Force generated from the gas in the front face of the ring.
Fpoil = Force generated from the oil in the cylinder liner.

 Dukes [13], recorded experimentally that collapse occurs when ring lift s from lower 
to upper groove fl ank. Tian in [12] and Rabutè et.al. in [14], discovered that radial 
collapse is sensitive to operating conditions, to the design of ring cross section and to 
the extent of lubricated area on ring face. Lĳ ima et.al [15] and Przesmitzki et.al. [16] 
made experiments and observed the radial collapse.

1.2 Ring twist

The third degree of freedom is the twist of the ring around its circumference axis. 
Figure 3 shows the positive twist angle for a ring section. When twist angle is 
accounted, the equation of the moments acting on the ring must include the eff ect 
of asperity of the contact and oil squeeze. References[9], [12], [17-18] addresses the 
topic. 
Namazian [7] defi nes the blow by fl ow as a direct power loss and quantifi es to 
weigh between 0.5 and 1.2% of the total cylinder charge for a new engine. The and 
effi  ciency loss from blow by were calculated to lay between 2-7%. According to Min 
[19] inter ring crevices are accounted to be responsible for nearly 38 percent of the 
total hydrocarbon emissions meanwhile Rao [20] quantifi es power the eff ect of the 
gas leakage on engine performances.

Figure 2: Ring radial movement Figure 3: Ring twist angle 

 

y 



36 

3. Simulation 

In [21] Selmani et.al developed a similar analysis for the blow by, where the 
investigated parameters were the ring gap variation, the ring mass variation and the 
static twist variation. In work [22] authors investigated the eff ect of the cylinder bore 
distortion on the sealing capacity of a ring-pack, analyzing separately each distortion 
order. In the present work the analysis was extended on the eff ect of the piston lands 
geometry and ring diameters, which aff ect the inter-ring volumes.
Table 1 summarize the parameters which were investigated and their magnitude 
of variation from the original value. In order to understand the impact of each 
geometrical feature, each of the changes has been analysed as a study case. Case 1 
considers axially thinner top and second rings by 5 % with respect to the nominal 
design, all the remaining parameters of the rings or piston were left  unchanged from 
the original. In case 2 the top land diameter was reduced by 0.5 % while in case 3 it 
was increased by the same amount. In case 4 the second and third land diameters 
were reduced by 0.5 % while in case 5 they were increased. In case 6 all the land 
heights were reduced by 5 % while in case 7 they were increased
Simulations were performed using RINGPAK Solver of ©Ricardo and Matlab®. The 
investigated engine was a turbodiesel engine of medium size, run at 2000 r.p.m. and 
at full load condition. The minimum oil fi lm thickness on the cylinder wall was set 
to 5.4 micrometers. The piston section together with the nomenclature is depicted in 
fi gure 4.

 Table 1: Piston land and Ring geometry variations 

Case  1 Axial width ring 1 and 2: - 5 %
Case 2 Land 1 diameter : - 0.5 %
Case 3 Land 1 diameter : + 0.5 %
Case 4 Land 2 and 3 diameter : - 0.5 %
Case 5 Land 2 and 3 diameter : + 0.5 %
Case 6 Land heights : - 5 %
Case 7 Land heights : + 5 %

 4. Results 

The results are grouped for each simulation case. In Figure 5 are depicted the results 
for the “base” condition: 2000 r.p.m at full load, with the nominal design parameters 

Figure 4: Cross section of a piston and nomenclature of the geometry.
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of the ring and the piston. In this fi gure are given only the most relevant results from 
the simulation, which can allow to discuss about the gas and ring dynamics and to 
evaluate the sealing effi  ciency of the ring-pack. In particluar are given the ring axial 
positions, the ring radial positions, the inter-ring gas pressures, the total fl owrates of 
gas mass and the cumulative blow-by, expressed as fraction of the base cylinder gas 
mass at BDC.

According to Figure 4, at 2000 rpm and full load, the top ring lift s at the end of the 
expansion stroke, in correspondence with the second land pressure surpassing the 
fi rst land pressure (crossover point). From mid of exhaust to mid of intake stroke it 
stays lift ed, in contact with groove upper fl ank. The second ring stays sit on the 
lower groove fl ank meanwhile third ring lift s even during the expansion stroke, 
driven by the inertia force. The maximum pressure in land 2 is 5.82 bar while in the 
third land is 2.35 bar. Since the minimum oil fi lm thickness is 5.4μm, no ne of the 
rings undergoes to radial collapse. 
In the graphs that follow are given the gas fl ow rates across each land and the 
cumulative blow-by. The gas fl ow rates are calculated from the given equations, 
while the cumulated blow-by [kg] is obtained integrating the gas fl ows over the cycle 
time according to formula (4) below. 

 (4)                                       

Aft er being calculated, the values have been reported to the cylinder mass of gas 
when the piston is at the bott om dead center in order to obtain a fraction.
According to the gas fl ow rates graph, the amount of gas that fl ows below the second 
and third groove is entirely lost in the crankcase as blow-by, the fl ows above the 
second groove exhibit also a fl ow back to the upper regions. According to this graph, 
the positive values means a downward gas fl ow while the negative values means an 

Figure 5 : Results for the base case.

 

5.8238 
2.3527 
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upward gas fl ow. The integration of these fl ows allow us to understand the dynamics 
of the gas through the piston-ring crevices.
In the following fi gures the results obtained for each case of the table 1 will be 
discussed. Diff erently from the base case, here will be described only the ring axial 
and radial dynamics and the inter-ring gas fl ows, the cumulated blow-by will be 
given at the end of the section in a separated graph in order to make a comparison of 
the results. According to theory the gas fl ows are related to the inter-ring volumes, 
hence any change which increases these volumes would increase the fl ows and any 
volume reduction would reduce them. 

Figure 6 show the results of case 1, where the axial widths of the top and second ring 
are 5 % smaller than the original design. Reducing the axial widths for the rings is 
equivalent to an increment of the ring-groove volume, this variation has also been 
mirrored in the results because the top ring lift s earlier and stays lift ed up for a longer 
time. The second ring is stable while the third ring makes an additional motion by 
the end of the cycle. An earlier and longer top ring lift  allows a higher amount of gas, 
which is also responsible for the increased pressure of the second land in comparison 
to fi gure 5. This pressure is responsible for the position of the top ring due to the 
increased force applied from beneath the ring. According to the second graph, all the 
rings were stable and made contact with the liner in the radial direction.  

In fi gure 7 are depicted the results for case 2 simulation, where the top land was 
reduced 0.5 % in diameter. This change allows to an increase in volume between the 
piston and the liner, but this volume is available for housing more gas at the 
combustion chamber level. The ring dynamics is similar to the base case and the 
same can be said for the inter-ring pressures. Nonetheless, the third land pressure is 
slightly higher than the previous cases. 

Figure 6 : Results for case 1.

 

6.0486 
2.3730 

5.9183 

2.527

Figure 7: Results for case 2
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Figure 8 gives the results for case 3, where the top land diameter has been increased 
with 0.5 % from nominal value. In this case the top land crevice is smaller than the 
base case, nevertheless the second land pressure is similar or even slightly higher 
than fi gure 7. The reason of such a small variation can be att ributed to the top ring 
motion, which is more stable and lift s later in time. Furthermore, this variation 
increases the top land diameter and reduces the piston-liner crevice. The gas can 
fl ow anyway through this small orifi ce as long as the system is considered sealed in 
other parts, therefore there will be a pressure build up above this land, which will 
enforce more gas to fl ow through it. 

According to the ring dynamics graphs, the axial motion of the top and second ring 
is similar to the base case while the third ring is more prone to move in this direction. 
The radial motion of all the rings suggests a stable behavior.

In fi gure 9 are provided the results for case 4, where the second and third land 
diameters were reduced 0.5 %. As for the top land, this reduction will directly 
increase the inter-ring volumes. In this case the top ring experiences a slight lift -up 
at approximately 200 deg. crank angle and subsequently a usual lift  at the end of 
the cycle. The second ring is stable at the bott om of its groove while the third ring 
experiences two lift s, both in correspondence of the piston motion reverse. The radial 
dynamics is stable for all the rings while the inter-ring pressure graph indicates a 
high value of the second and third land pressures. This result is in line with the 
expectations because a reduction in diameters in these regions directly increases the 
volume and the storage capacity. Hence, an increment in the capacity is equivalent 

 

2.5370 
5.9561 

Figure 8: Results for case 3

 

6.3927 

2.6519 

Figure 9: Results for case 4
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to a higher amount of gas fl owed.

In fi gure 10 are given the results for case 5, where the second and third land 
diameters have been increased by 0.5 %. This variation reduces the piston-liner gap 
and consequently there will be a smaller crevice for the gas to fl ow in these regions. 
The rings trend motions in the axial and radial directions are similar to the base case 
but the inter-ring pressures are noticeably diff erent and smaller if compared to the 
base case and to case 4.
Figure 11 show the results for case 6 where all the land heights have been reduced by 
5 %. In this simulation case the top ring experiences an earlier lift  and this causes a 
high amount of gas to fl ow in the second land, confi rmed by the high pressure value. 
The third land pressure is high regardless of the second ring stability which is an 
indication of the gas fl ow though the gap, which is common for all the cases of this 
work since the second ring didn’t moved during the cycle. The radial dynamics of all 
the rings shows a stable behavior for all of them. 

Figure 12 gives the results of the simulation for case 7, where all the land heights 
were increased by 5 %. Regardless of an augmented volume of the inter-ring region, 
the inter-ring pressures are lower than the previous case and more similar to the 
base case in terms of maximum values. The ring axial motions indicates a top ring 
which experiences a short axial fl utt er in the region where the second land pressure 
is higher than the top land pressure (between 200 and 280 deg. crank angle). This 
behavior of the top ring goes confi rms the theoretical expectations, because a higher 
second land pressure pushes the top ring up in its groove. The radial motion of all 
the rings is stable for the level of speed and load used in the simulations.

 

5.2845 
1.7132 

Figure 10: Results for case 5

Figure 11: Results for case 6
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5. Discussion

In order to have a comparison between the diff erent cases, the results obtained 
from the diff erent simulations in terms of cumulative blow-by values have been 
grouped in one graph and plott ed in fi gure 13. Referring to the fi gure, it is possible 
to see how the diff erent cases aff ected the performance of the ring-pack.
As depicted, cases 4 and 5, which were referred to land 2 and 3 diameter variations, 
are responsible for the highest deviation from the base case results. The other cases 
showed to have roughly the same impact between them and above all they worsened 
the ring-pack eff ect.
The top land region, which was changed in the same range as the other lands, didn’t 
aff ected the gas fl ow in the same way. In addition, it responded diff erently from the 
other lands, increasing the gas fl ow when the diameter was increased. 
The reduction of the compression rings axial width, aff ected the results in an expectable 
way, because the variation increased the inter-ring volumes and consequently more 
gas could be housed in these regions. 
The land heights, which was changed with an order of magnitude higher than 
the diameters, aff ected in the same way in terms of total amount of lost gas in the 
crankcase. This result may be an advice to the lowest importance of this parameter 
on the phenomenon, but also to increase the understanding of the gas fl ow dynamics 
in the axial and radial direction, which was not the focus of the work.     

 

5.8317 
2.4470 

Figure 12: Results for case 7

Figure 13. Results of the simulations
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Conclusions

In the present paper the behaviour of a piston ring-pack was analysed in terms of 
sealing effi  ciency against the gas escape from the combustion chamber to the crankcase, 
which are commonly known as blow-by. According to previous studies piston ring is 
considered as a curved beam with three degree of freedom, two translations and one 
rotation around its central axis. Furthermore, gas fl ow between inter-ring crevices is 
considered as isothermal and compressible, the ideal gas equation is employed for 
modeling the gas dynamics. In this work the piston lands and ring axial widths were 
variated, within a standard range of variation, in order to investigate their eff ect 
on the tightness of the pack. All the changes were aimed to variate the inter-ring 
volumes. According to results, the ring-pack behaviour is highly sensitive to those 
volumes. The highest variation was seen when the second and third land diameters 
were variated within the range +/- 0.5% from the original values, showing the highest 
deviation from the base case, increasing the blow-by when diameter was reduced 
and decreasing the blow-by when diameter was increased.
The other regions, namely the top land diameter, the compression rings axial widths 
and the land heights, all changed the results from the base case but they performed 
in almost similar way between them. In addition, all the second set of parameters 
showed to worsen the blow-by of the engine. These results indicate that the piston 
regions have diff erent impact on the sealing effi  ciency of the pack. Among the two 
main parameters, land diameters and land and ring heights, the most important in 
terms of sealing effi  ciency showed to be the land diameters. Furthermore, the highest 
sensitivity was seen when the second and third land diameters were modifi ed and 
the lowest when the top land diameter was variated.
The land heights didn't aff ected the blow-by with the same magnitude as the land 
diameters.
Common result for all the cases is the stability of all the rings in the radial direction, 
where no radial collapse was obtained from the simulations.
These results can be further extended to other ranges of speed and load of the engine, 
in order to understant the behaviour also in other regimes of work. Nonetheless, 
they can be used as a guideline when a piston and ring-pack set must to be modifi ed 
or designed new.
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Abstract 

In response to previous studies from a year-long research study on the performance 
measurement systems of 12 companies at the leading edge of performance measurement, the 
Balanced Scorecard (BSC) model was introduced in 1992 by Kaplan and Norton. When fully 
deployed, the Balanced Scorecard transforms strategic planning from an academic exercise 
into the nerve center of an enterprise. Therefore, this study made a theoretical review on 
the process of developing balanced scorecard, the balanced scorecard implementation in 
some organizations, the problem encountered by diff erent organization and their respective 
solutions, critical success factors, the Benefi ts of the Balanced Scorecard, the Challenges of 
Balanced Scorecard, implementation of balance scorecard and achievement of Balanced 
Scorecard taking Philips appliances and personal care division as a case study. The study 
showed that Balance Scorecard guided a cultural change eff ort to increase accountability 
for results while it is anticipated to substitute the monthly accountability calls to the fi eld 
offi  ce where sales are refl ected against forecasted digits. The BSC has helped in gaining the 
participation and commitment of workers and management regarding the organization’s 
goals. 

Keywords: balance scorecard, theoretical, eff ective implementation.

Introduction

Conventional thinking about performance measurement was modernize and 
updated by Kaplan and Norton (1992). The main purpose of this transformation 
was due to measuring fi nancial performance of an institution only, without 
accommodating any sort of non-fi nancial metrics. The balanced scorecard enhances 
long-established fi nancial measures with criteria that measured performance from 
three perspectives; Customers, internal business processes and learning and growth 
perspective (Kaplan, 1992). The evolution of balance scorecard can be traced from 
a General Electric corporate staff  with an assigned project to extend performance 
measure in 1950s. The team suggested eight divisions, where only one among the 
eight is fi nancial metric while the remaining seven are non-fi nancial metrics namely: 
Profi tability; Market share; Productivity; Product leadership; Public responsibility; 
Personnel development; and Balance between short range and long range objectives.
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Unfortunately this was not instituted in the General Electric corporation business 
line and its management controls (Lewis, 1955). One can see the roots of the balanced 
scorecard in these eight objectives. The fi nancial perspective is represented by the 
fi rst GE metric, the customer perspective with the second, the process perspective 
with metrics 3–5, and the learning and growth perspective with metrics 6 and 7. The 
eighth metric captures the essence of the balanced scorecard, encouraging managers 
to achieve a proper balance between short- and long-range objectives. Unfortunately, 
the noble goals of the 1950s GE Corporate project never became ingrained into the 
management system and incentive structure of GE’s line business units. 
However, fi nancial data have been criticized as being micro-oriented and have 
inherent lagging characteristic because fi nancial data are compiled from only the 
fi nancial perspective and use already known events. Therefore, fi nancial data are 
said to possess very limited predictive ability and considered to be Inadequate to 
position organizations to perform eff ectively and effi  ciently and enable them to 
respond to customer and environmental complexities in the information age (Kaplan 
& Norton, 1992).

The concept of balanced scorecard

The Balanced Scorecard (BSC) model was introduced in 1992 by Kaplan and Norton 
in response to their fi ndings from a year-long research study of the performance 
measurement systems of 12 companies at the leading edge of performance 
measurement.  The Balanced Scorecard Links Performance Measurement to non-
fi nancial factors". The original version has been amended and improved upon 
signifi cantly to focus the model on achieving corporate vision, strategies and 
objectives of the fi rm (Cobbold and Lawrie, 2002). Kaplan and Norton defi ned 
Balanced Scorecard as a management system that enables organizations to clarify 
their vision and strategy and translate them into action. When fully deployed, the 
Balanced Scorecard transforms strategic planning from an academic exercise into 
the nerve center of an enterprise. Many writers have indicated that the Balanced 
Scorecard (BSC) is the fi rst model that included nonfi nancial measures in assessing 
corporate performance (Etim&Agara, 2011).
Process of developing balanced scorecard
Kaplan and Norton (1993) also suggest eight steps for the eff ective implementation 
of Balanced Scorecard.
Step One: Identify the units to implement BSC.
Step Two: Carry our fi rst round interview of senior executives of the fi rm on their 
understanding of the strategies of the fi rm and their understanding of BSC model.
Step Three: Hold fi rst round workshop on BSC with only executives of the fi rm.
Step Four: Carry out second interview with executive to consolidate on the gains of 
the fi rst workshop.
Step Five: Undertake second executive workshop, this time include the immediate 
subordinates to the executives to discuss the model.
Step Six: Undertake third workshop to discuss the outcome of the second enlarged 
workshop and agree on implementation timeliness.
Step Seven: Form implementation team to handle the education and communication 
of the new model to enlist support and employees buy in.
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Step Eight: Carry out periodic reviews to identify new measures and eliminate those 
that have become irrelevant based on current situations.

Balanced scorecard implementation in some organizations

History of Philips electronic:
 Philips Electronics N.V. (Royal Philips Electronics Inc.),
 The foundations of Philips were laid in 1891 when Anton and Gerard Philips 

established Philips & Co. in Eindhoven, the Netherlands.
 The company begun manufacturing carbon-fi lament lamps
 By the turn of the century, had become one of the largest producers in Europe.
 Philips’ fi rst research laboratory started introducing its fi rst innovations in 

the x-ray and radio technology. 
 For years, the list of inventions has only been growing to include new ideas 

that have continued to enrich people’s everyday lives.
Vision
 Strive to make the world healthier and more sustainable through innovation.
 Goal is to improve the lives of 3 billion people a year by 2025.
 To be the best place to work for people who share same passion.
 Deliver superior value for customers and shareholders.
 Create  value  through  company’s  capabilities  to  develop  deep understanding 

of  customers’ needs 
 Apply advanced technologies to create innovative solutions

Mission
 Improving people’s lives through meaningful innovation.
 Keep innovation at as core of all activities
 New application, a new business model or a unique customer proposition 

brought about by an innovative partnership is also an innovation.
 Aim to help Philips grow by delivering innovations that really make a 

diff erence to people
 Creating and developing ideas and technologies that lead to successful 

products is very important
 Think about creating complete solutions.

Problems encountered 
Philips was success since its inception, but it faced poor fi nancial performance during 
the 1990s due to the following reasons:
 High manufacturing costs
 Lack of competitive product price
 Growing competition and Rapid changes in the external environment.

Solution
 Netherland based Loyal Philips, due to its dismal fi nancial performance, it 

embarked on a reconstructing exercise, to turn the company around.
 Rapid changes in external environment and growing competition of Asian 

manufacturers, made to shift  focus from High Volume to High Value business.
 To make this change, a improvement program called BEST, embarked by 

Philips aimed to improve the business and fi nancial performance.
 Balanced Scorecard (a tool of BEST), used to communicate strategy in all its 
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divisions consisting of around 120000 employees spread over 150 countries.
 Philips embarked an improvement program called BEST (Business Excellent 

through Speed and Teamwork).
 And also used several tools and approaches as a part of BEST. 

Some of them were :
 Philips Business Excellence Model (PBE)
 Process Survey Tools (PST)
 Balanced Scorecard (BSC)

Critical success factors
• Factors that were crucial for running the business and creating value.
• Four perspectives :-
 Competence
  Process
  Customers
  Financial

Perspective Indicators

Customers Rank in customer survey
Market share
Repeat order rate
Complaints
Brand index

Competence Leadership competence
% of patent protected turnover
Training days per employee
Quality improvement team participa-
tion

Indicators to measure customer’s satisfaction
Balanced scorecard at Philips appliances and personal care division

Perspective  Indicator  Description

Customers

CLIP
Committ ed Line Item Performance - measuring 
deliverability during product performance

Renewal Rate
Time frame between new product release and 
time to market

Value share Market share in value

Sales per SKU
Sales per stock keeping unit to balance product 
portfolio
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Processes PST DG Score on process survey for demand generation

Competencies

PBE Score Score on Philips Business Excellence model

% Personal MD fi les
% of people having a personal management de-
velopment fi le

% participation in QIT
% of people participating in Quality Improve-
ment Teams

Balanced scorecard at Philip customer electronic

Perspective Indicator Description

Finance
Contribution Margin

Contribution to fi xed cost and profi tabil-
ity

Sales Value of product sold

Customers

End user satisfaction Satisfaction survey of end users

Brand index
Market share in value/Market share in 
volume

Trade user satisfaction Satisfaction survey among the trade users

Processes

Sales plan reliability
Forecast accuracy of sales plan. Actual 
sales compared with quarterly
 rolling forecast

Commercial release on volume
Number of fi rst mass shipments / Stroke 
no. delivered in a period as
 planned and agreed

Commercial release on time
Number of commercial releases within 
the agreed time tolerance per period

Competencies

Training Total training hours/no. of employees

Employee performance
Number of fulfi lled performance apprais-
al /number of employees

PBE score
Score on Philips Business Excellence 
Model
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Accolades and Awards
• Equal highest-ever placing (41st) on the annual Inter brand ranking of the 
world’s most valuable brands
• Philips named ‘Super sector leader’ in the Dow Jones Sustainability Index for 
the second consecutive year
•  Philips won a record-breaking number of 124 design awards in 2012
• UK consumer magazine Watch? ranked Philips kett les, irons and Gaggia 
espresso machines #1 for reliability
• CityTouch  online  outdoor  lighting  management  system honoured  as  
a  top  sustainable  solution  at  Rio+20  United Nations Conference on Sustainable 
Development
Revenue
• Equal highest-ever placing (41st) on the annual Inter brand ranking of the 
world’s most valuable brands
• Philips named ‘Super sector leader’ in the Dow Jones Sustainability Index for 
the second consecutive year
•  Philips won a record-breaking number of 124 design awards in 2012
• UK consumer magazine Watch? ranked Philips kett les, irons and Gaggia 
espresso machines #1 for reliability
• CityTouch  online  outdoor  lighting  management  system honoured  as  
a  top  sustainable  solution  at  Rio+20  United Nations Conference on Sustainable 
Development
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Benefi ts of the BSC
• The Balance Scorecard guided a cultural change eff ort to increase 
accountability for results. The Balance Scorecard is anticipated to substitute the 
monthly accountability calls to the fi eld offi  ce where sales are refl ected against 
forecasted digits.
• It created an operational scorecard for activity planning and tracking results 
in real-time. Data are spontaneously moved from inside reporting systems and fed 
into the online Balance Scorecard report, which in-turn makes it easily accessible and 
encloses new results.
• The question of “how does what I do every day fi t into the bigger picture 
of the company?” has been answered by the implementation of the BSC. The BSC 
allows workers to comprehend what is needed of them so as to att ain the desired 
results.
• The BSC has helped in gaining the participation and commitment of workers 
and management regarding the organization’s goals. 
• Is encourages the distribution of best practices and established a 
communication system that promotes problem solving and collaboration.
The Challenges of BSC 
The BSC presents an opportunity for the senior management of Philips Electronics 
to align their organization’s objective with strategic intent. Since it represents an 
ultimate change regarding how the company’s performance is measured and held 
accountable for results, it poses threats to the already established culture in the 
organization and has weaknesses if not properly executed.
MINOR FOOD GROUP’S
The Minor Food Group was established in the year 1980 in Thailand and started 
operation with a pizza restaurant. But today, the organization has grown 
tremendously, owning, operating and franchising 10 brands, namely; Thai Express 
Concept, Burger King, Swenson’s, Dairy Queen, New York, The Coff ee Club, 
Shokudo, Sizzler, Xinwang, and The Pizza Company. This company, that is, Minor 
Food Group, is 100 percent possessed by Minor International operates restaurant 
in 13 countries and provided employment for over 11,000 citizens in Thailand. As 
at 2010, about86.5 million customers were being served by the restaurants, thereby 
generating $302.9 million as revenue, and declaring $18.6 million as net profi t.
Minor International as a parent company to The Minor Food Group is a company 
that is fully listed in Thailand Stock Exchange. It also owns, operates and invests in 31 
hotel spread across seven countries under the brand names of Minor International, 
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Anantara, Four Seasons, Marriott , and Elewana. This conglomerate was recently 
adjudged as the best Thailand’s managed medium cap company by Asia Money 
magazine for its overall business performance. Minor International continue to 
record a record breaking performance with the US$ 42 million as net profi t and 
market capitalization of US$ 1,100 million at the end of accounting year. 

Minor food group before balanced scorecard 
Minor Food Group of Thailand is undoubtedly the most prevalent group in the Asia 
today. This can be att ributed to the above stated performance and wide spread of 
operations in many countries. Although, there exist paucity of references on the 
management tools employed by MFG’S before 1990’s, most of the food groups in 
Thailand engaged in Total Quality Management prior to this period.

Adopting balance scorecard

 Asia money magazine accredited MFG as the top managed medium cap company 
for management strategy and vision, business and fi nancial performance, and 
shareholder value creation. The Asian fi nancial predicament of 1997, the loss of a 
main franchise trademark, and   political disruptions brought about the need to be 
more strategic in its management and to lessen risk. Hence, the Balance Score Card 
adoption, but it was not eff ectively implemented, and as a result of this failure, the 
organization did not have any option than to fi nd a means to be successful with the 
implementation. Minor Food Group lost the franchises of Pizza Hut following the 
court judgment over a franchising-rights contract in the year 2000. During this period, 
the market capitalization of Minor Food Group experienced a drastic reduction, and 
the company was unlisted in the Thailand Stock Exchange. Consequently, aft er six 
years, the government of Thailand was overthrown by military coup, which resulted 
to political instability and thus aff ecting the choice of tourist att raction to Thailand, 
making them to surfer great sales losses.

Patamawalai Ratanapol

Since Ms. Patamawalai started working with the organization in 1986, she has shown 
extraordinary career accomplishments. Being one of the high ranked executives, 
she has driven the Group to steady development in the midst of the economic 
predicament and national turbulence in these previous years. She has executed 
Balanced Scorecard Working System as another approach for strategy execution. 
Organization required a strategic approach to reduce risk. Minor Food Group needed 
to preserve its long-term accentuation on operational brilliance which in the highly 
responsive service business like restaurant business depends on three key elements: 
quality, service, and cleanliness (QSC). In any case, executives accepted that the most 
ideal approach to protect the organization against risk was to massively engaged 
in expansion to all the countries and make it presence known in order to propel 
development in Asia—particularly in China and India—and in addition in diff erent 
markets, for example, Eastern Europe and Africa. This development would go the 
distance vital procurement of restaurant brands and multiplication of organization 
possessed and franchise outlets.
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Execution strategy 

Administrators of business enterprises, endeavoring to exceed expectations and 
perform excellently, face related diffi  culties. Eff ective strategic implementation 
has not been att ainable for virtually all the organizations as nine out of 10 could 
not implement their strategies. According to Bannister, a leader is responsible for 
establishing a target that will motivate and stretch the organization. Though the 
motivation to att ain an exceedingly ambitious stretch target is essential, targets 
should likewise be utilized for routine tasks such as allott ing speculations, sett ing 
individual objectives, and communicating with stakeholders. Therefore, the targets 
ought to be challenging yet achievable steady approach must be applied.
Palladium Balanced Scorecard Hall of Fame for Execution Strategy 
Bangkok, 25 September 2010 – The Palladium Group has declared that the Minor 
Food Group has been draft ed as one of seven top-performing companies in Asia 
Pacifi c to the Palladium Balanced Scorecard Hall of Fame for Executing Strategy. The 
Palladium Group, Inc. is a worldwide leader in assisting organizations to implement 
their strategies. The awardees were honored for their business achievement results 
during the award presentation ceremony at the 2010 Palladium APAC Summit in 
Manila, Philippines. The Balanced Scorecard Hall of Fame for Executing Strategy™ 
was established in 2000 as a medium to recognizing organizations globally for 
utilization the Kaplan-Norton Strategy Management System™ to implement 
their strategies eff ectively and att ain excellent performance results. The globally 
celebrated award is the highest level of strategic performance management. Over 
200 fi rms from various industries and countries have been enlisted into the Balanced 
Scorecard Hall of Fame
Characteristics of the principles of the SFO: 
• Instigating change via executive leadership– Executive initiatives focused on 
the requirement for change facilitates the eff ort to establish a distinct and unique 
method of management built on a performance-oriented culture. The most essential 
condition for BSC achievement is the possession and vigorous participation of the 
management team. An eff ective BSC program also starts with the acknowledgement 
that the project was not to set standard, but to initiate a change process that will 
result to creating eff ective strategy implementation as the major capability in the 
organization. Change agent’s gives direction and serve as good examples for new 
method to strategic management. 
• Translating the strategy into operational terms– BSC is used in translating 
the strategy into a language that each and every one in the fi rm understands. As 
a framework, it describes and communicates strategy in consistent and insightful 
manner. This is done through a Strategy Map that is the best means of communicating 
cause-and-eff ect relationships and shows how intangible assets are transformed into 
tangible, oft en fi nancial outcomes. 
• Aligning the fi rm around the desired strategy– BSC is also useful to depicts 
the strategy of the organization to the various units of the organization in order to 
align the resource need so as to achieve the strategy. 
• Signifi cant fi nancial or market share. 
• Governing to make strategy a continual process– execution of strategy is 
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associated with budget of the fi rm in a reporting system that is based on scorecard 
criteria are used to give feedback on strategic performance. Once a fi rm commences 
the use of scorecard for management reporting the fi rm also hypotheses about the 
eff ectiveness of the strategy. Thus, when necessary modifi cations will be made so 
as to increase the strategy performance outcomes. Once this is done, improved 
approaches are adopted by management in meetings the strategy. 
How balanced scorecard works?
About Forty-fi ve percent of the corporate strategic objectives (10 of a total of 22) 
rests in the internal process perspective which are structured in strategic theme 
that includes; human capital development, organizational capital development, 
operational excellence, and partnership management. The executive team of 
MFG aggressively pursues formulation and execution of strategy. With a strategy 
committ ee led by the Management (CEO and COO) communication of strategies to 
vice presidents, general managers, and directors is facilitated so that these leaders 
can formulate unit strategies for execution in line with the overall plans.
Additionally, strategic initiatives diff er across the brands and strategic themes. 
For instance, The Pizza Company launched initiatives to support the theme of 
operational Excellence which included establishment of chef academy and dough 
master program as well as preventive equip-ment maintenance. 
MFG outshines at connecting its performance management practices to its strategy 
management framework. For example, head of departments’ performance is subject 
to reviewed at interval such as monthly, not just at the end of every year.  MFG also 
follows and develops personal development plans relating to realization of strategy, 
and leadership change such as a supervising manager helping in craft ing a plan on 
coaching or enrolment in leadership training programs.  
Employees are allowed to set their own scorecard targets, which are subjected to 
review and approval by supervisors. In order to ensure their eff ectiveness, scorecards 
scrutinized by the OSM and human resources units. The executives and managers 
are also assessed as possible successors for key roles at the manager, director, VP, and 
C-suite levels. Performance rating of candidates can be graded as “to be replaced” 
(unacceptable performance), “must improve” (limited potential), “build” (continue 
developing skills in current role), “grow” (potential to advance in more than one 
year), or “move” (potential to advance in the next year).  
MFG should maintain stable information dissipation between strategy and operations 
review. This can be facilitated by monthly executive committ ee meetings as well as 
executives review progress on MFG’s strategy execution. At three-day quarterly 
strategy and operational reviews, each brand’s general manager reports performance 
on the brand’s strategic initiatives. General Manager then communicate information 
from the quarterly strategy reviews to the operational staff  at their brand during 
weekly and monthly meetings. In an eff ort toward ensuring strategic initiatives 
obtain adequate funding, MFG sets aside a separate strategic expenditure (StratEx) as 
part of its budget. The budget is developed using driver-based budgeting forecasting 
which identify root causes accountable for performance shortfalls through the related 
fi ndings att ributable to defi ne strategic initiative needs.
Achievement with Balanced Scorecard 
MFG adopts a more disciplined tactic in strategy management leading to its impressive 
outcome which including improved brand strength, fi nancial performance, workforce 
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morale and process effi  ciencies. This will permit all employees irrespective of levels 
to know what the company’s strategic priorities entail and see how they can be 
instrument in helping to fulfi l them. With this, the best performers are rewarded 
in a manner that the work environment is perceived as being fair by all. Thus, staff  
of the fi rm will have a deeper understanding of how MFG is operated. MFG has 
equally survived risk and instability. For example, the political upheaval in Thailand 
in 2008 led to closure of the nation’s airports—which almost dealt a threatening 
blow to the tourism industry and signifi cantly distress Thai consumer confi dence. 
However, MFG did not only survive the crisis with the adjustment and realignment 
of its strategies but also earned an impressive relatively high profi t with increase of 
72% in 2009. That same year, the company further made huge gains in sales growth 
and market share while its biggest competitor suff ers great loss in same. 

Conclusions

Conclusively, balance score has been the bett er strategy to be used in assessing the 
performance of an organization. It explored both the fi nancial and non-fi nancial 
perspective within an organization owing to the fact that the perspectives are all 
interrelated to each other. The Balance Scorecard created an operational scorecard 
for activity planning and tracking results in real-time. Data are spontaneously 
moved from inside reporting systems and fed into the online Balance Scorecard 
report, which in-turn makes it easily accessible and encloses new results. The results 
found that Balance Scorecard presents an opportunity for the senior management 
of Philips Electronics to align their organization’s objective with strategic intent. 
Since it represents an ultimate change regarding how the company’s performance is 
measured and held accountable for results, it poses threats to the already established 
culture in the organization and has weaknesses if not properly executed
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Abstract

The investigation of serious crimes, in a signifi cant proportion of cases, could not be fulfi lled 
without the use of surveillance. Because of its secret nature, this investigative tool, enables the 
provision of data that could not be collected or diffi  cult to gather through other investigative 
means.
The usefulness of the surveillance is accompanied with the obligation to respect the widely 
accepted legal standards, in order to guarantee the right to privacy of an individual. The need 
for disclosure of criminal activities justifi es the intervention of the investigating bodies in this 
fundamental right of a person, but in any case, such interference should be carried out by 
fully respecting the criminal procedural rules governing interception.
This paper will address the legal regulation in the Republic of Albania of interception, as one 
of the tools of investigation. Such an analysis will be conducted through the presentation of 
discussions held in practice and att itudes held in connection with them. A comparative analysis 
of domestic legislation and internationally developed standards will also be developed.

Keywords: surveillance, prosecutor, court, jurisdiction, criteria.

Introduction

Surveillance is one of the evidence-seeking tools, through which the interference of 
the proceeding body with the rights of the individual occurs at a very high degree. 
One of the features of interception is that is done without the knowledge of the 
persons to whom it is addressed, which makes this investigative tool part of the 
set of methods called "special investigative techniques" (Committ ee of Ministers of 
CoE, 2005). The United Nations have also considered surveillance as such, that is, 
a special investigative technique1. Although surveillance, due to its extensive use 
for a long time, can be considered as a "consumed" investigative action, yet the 
application of this tool represents importance and effi  ciency in fulfi lling the mission 
of fi ghting against the most dangerous categories of criminality. On the other hand, 
individuals involved in criminal activities being aware of the existence, method 
of use, and results obtained through various forms of surveillance, take measure 
to avoid being monitored by it. Thus, they use forms of communication which 
increasingly ensure the anonymity of the people participating in the communication, 
alter forms of communication, and of means used to accomplish it. This reality adds 
more responsibility to the investigative bodies to improve the technical and human 
capacities to adapt and even anticipate trends of individuals involved in illegal 
activities developed to avoid and reduce the effi  ciency of surveillance.
Due to the very intrusive nature with the private life of the individual, the use of 
surveillance must be subjected to a preliminary process of evaluation of the necessary 
legal conditions, initially by the prosecution offi  ce and subsequently by the court. 
1  See Article 20 “Special investigative techniques” of the UN Convention against Transnational 
Organized Crime” and its two additional protocols, ratifi ed by Law no. 8920, dated11.07.2002.
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According to the Council of Europe, the basic principles to be taken into account for 
the use of surveillance is compliance with the criteria set by the European Convention 
on Human Rights (EctHR), namely, legality, proportionality between the eff ect of the 
use and the targeted objective (Committ ee of Ministers of CoE, 2005). In addition to 
these principles, surveillance should be used when there are reasonable grounds to 
believe that a serious crime has been committ ed or is about to be committ ed, and if 
the use of other less intrusive methods of investigation would not allow the detection, 
prevention and criminal prosecution of such off enses (Committ ee of Ministers of 
CoE, 2005). It is essential to have in place clear rules, especially with the technology 
available for use becoming increasingly sophisticated (ECtHR, 1990).
Below, there is an introduction of the Albanian criminal procedural law on 
surveillance. At the same time, a comparative review of the Albanian law in relation 
to internationally accepted standards for this investigative tool is provided.   

1- Conditions and criteria of surveillance: 

The law on which surveillance is based should be suffi  ciently clear in its wording 
to give citizens the possibility for an appropriate indication on the conditions and 
circumstances under which the authorities have the right to use secret surveillance 
and data collection measures. In order to avoid abuses, the law set out the nature, 
scope and duration of such measures, the grounds required for ordering them, the 
authorities competent to permit, carry out and supervise them, and the kind of 
remedy provided by the national law (EctHR, 2011).
The European Court of Human Rights has held that the respect for private and family 
life of the person, other than the legal provisions on surveillance and its control, also 
requires the fulfi llment of the quality of the law. In the case of Huvig v. France, the 
ECtHR found that only some of the necessary guarantees were foreseen in the law 
and the remainder of them was defi ned step by step in trials conducted and yet not 
in a comprehensive way. The system had failed to specify accurately the safeguards 
from various abuses. So, neither the category of people who could be subjected to 
wiretapping, nor the nature of crimes leading to authorization for the use of such an 
investigative technique, were defi ned. For these reasons, the ECtHR held that in the 
above case, there has been a violation of Article 8 of the Convention. 
In another decision, namely, Szabó and Vissy v. Hungary, the ECtHR found that 
under the legislation challenged before it, specifi cally the section on surveillance, 
it was potentially probable that any person in Hungary would be surveyed. Thus, 
the law in question, failed to specify the category of subjects that could be subject 
to surveillance (EctHR, 2016). At the same judgment, the ECtHR argues that the 
notion of "interested person", as a series of persons, may include any person and be 
interpreted as opening the door for an unlimited monitoring of a large number of 
people.
Based on the above considerations, it can be assessed that in Albania, surveillance as 
an investigative tool, is legally regulated in accordance with the standards accepted 
by the ECtHR. Thus, the criminal procedural legislation provides for the types of 
surveillance, the circle of persons who might be subjected to it, the conditions for 
permitt ing surveillance, and the competent bodies which can authorize and control 
it.
Surveillance of communications can be divided into several types, depending on the 
equipment used or the place they are carried out. Thus, surveillance is categorized 
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as follows:
1. In  terception of communications of a person or of a telephone number:
a. Via telephone, fax, computer or other means of any type 
2. Secret surveillance with technical equipment of conversations in private 
places 
3. Audio and video surveillance in private places 
4. Recording of incoming and outgoing telephone numbers.2

In 2017, the Criminal Procedure Code of Albania underwent changes in its provisions 
on surveillance. Among others, cases wherein the use of this evidence-seeking tool 
is allowed, were amended, to include as follows: cases related intentional crimes for 
which a punishment of up to 7 years of imprisonment is prescribed; any intentional 
criminal off ense committ ed though the use of means of telecommunication, computer 
or telematics technologies, criminal off enses foreseen by Article 75/a, paragraph 1 
lett er “a” of the Criminal Procedure Code.
Under the surveillance section are included also the secret photographic or video 
surveillance of people in public places, as well as tracking through location tracking 
equipment3. These investigative methods are allowed to be used for intentional 
criminal off enses for which a maximum sentence of up to more than 3 years of 
imprisonment is foreseen. Due to the less intrusive nature with a person's right to 
respect for private and family life4, recording and tracing are allowed for criminal 
off enses with lighter punishments than those for which secret audio and video 
communication surveillance is allowed.
In Albania and abroad, the use of security cameras by state bodies and private 
organizations has become a common practice. It is necessary to address whether 
the use of such equipment can be considered as surveillance or not, and depending 
on that, to conclude whether its use would require court authorization or not. With 
regard to this issue, the ECtHR has provided important judgements which constitute 
a clear basis for the legal analysis of this discussion.
According to the ECtHR, the use of security cameras, whether in the streets or public 
premises, where they serve a legitimate and foreseeable purpose, does not raise any 
issue in the light of Article 8 of the Convention. However, private-life considerations 
may arise concerning recording of the data and the systematic or permanent nature 
of such a record (ECtHR, 2017).
As far as security cameras are concerned, the ECtHR has addressed not only their 
use but also, whether there has been processing and use of personal data or whether 
there has been publication of materials in such a way and degree beyond what is 
normally predictable. Thus, in one case where the video surveillance lasted about 15 
hours, personal data recording and examination of types was done by third parties, 
without the applicant's knowledge, the use of tapes as evidence in a process on labor 
relations before the courts was allowed, and type destruction was rejected by the 
domestic courts, the ECtHR has estimated that there has been a serious interference 
with the applicant's privacy (ECtHR, 2017). 
The ECtHR ruling on Szabó and Vissy v. Hungary has dealt with the case of 
using automatic and systematic data collection, which it has considered as mass-
surveillance methods. Such data includes information on the conditions in which 
the fi rst surveyed elements, such as the time and place, the equipment used to create 
2  See Article 221 “Authorization limits”, paragraph 1 of Law no. 7905, dated 21.3.1995, “Criminal 
Procedure Code of the Republic of Albania”, as amended by Law 35/2017.
3  Ibid.
4  See article 8 of the ECHR.
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computer pages, digital pictures, texts and electronic messages and others alike, 
have been created. The ECtHR rejects the purpose of the government eff orts to keep 
terrorism at bay, if the terrorist threat were paradoxically substituted by a perceived 
threat of unfett ered executive power intruding into citizens’ private sphere by virtue 
of uncontrolled yet far-reaching surveillance techniques and prerogatives (ECtHR, 
2016).
In a review of the UK legislation on the use of mass data collection, the ECtHR found 
no violation of Article 8 of the Convention, because the adopted norms did not allow 
the collection of data without selection (ECtHR, 2010). Meanwhile, in the case of 
Hungary, the legislation did not provide for detailed data collection safeguards and 
rules, and consequently the ECtHR found it in violation of the standards of Article 8.
In the case of Shimovolos v. Russia, the applicant before the ECtHR claimed that in 
Russia 
the police had collected personal data on him, in particular information on the trips 
he had and placed him repeatedly in identity checks, questionings, and one arrest 
(ECtHR, 2011). According to ECtHR, such data is part of the constituent elements of 
his private life. In this case, the creation and storage of personal data was governed 
by a ministerial order, which was neither published nor accessible by the public. For 
these reasons, the ECtHR considered the legislation on the collection of personal 
data as being not in line with the criteria of Article 8 of the Convention.
In Albania, subjects for which surveillance is allowed are suspects for a criminal 
off ence, the person who is suspected to receive communications from the suspect, 
the person who makes transactions with the suspect, the person whose surveillance 
reveals the suspect's location or identity 5. It is important to note that the surveillance 
validity   extends to all parties in the conversation, although this action is only allowed 
for one of them.
An interesting discussion relates to whether the surveillance carried out by journalists 
is in 
violation of the rights provided for by the ECHR or not. The case of Telegraaf 
Media Nederland Landelĳ ke Media B and Others v. The Netherlands is related to 
the interception of conversations of a journalist, in order to discover the person 
who constituted the source of the media representative, by leaking leaked secret 
information of a criminal investigation. The Court has stated that it is willing to 
accept that the purpose of identifying the person who has disclosed the information 
depends on the main aim, which was to detect the information leak among the 
members of the institution (ECtHR, 2013). 
Meanwhile, with regard to the control of the surveillance of the journalist by the 
prosecutor, in order to identify his source, the ECtHR deemed that, due to the very 
nature of the sought information, the judicial review post factum was inadequate and 
could not cure these failings, at the moment that the data would be in the hands of 
the prosecutor or police (ECtHR, 2013). 

1.1 Competent bodies for the surveillance: 
According to the Albanian legislation, in order to conduct surveillance, the prosecutor 
should address to the court with a request, with the latt er being the competent 
body to authorize such an action. Surveillance is allowed when it is necessary for 
the continuation of the investigation and when there is reasonable doubt, based on 
5  See Article 221 “Authorization limits”, paragraph 3 of Law no. 7905, dated 21.3.1995, “Criminal 
Procedure Code of the Republic of Albania” as amended by Law 35/2017.
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evidence against the person for having committ ed the criminal off ense.
Prior to the 2017 amendments, to allow for surveillance, the existence of a doubt 
based on data suffi  cient to raise an indictment should have been examined. Such 
a standard was quite high, and did not respond to the nature of the surveillance as 
one of the evidence -seeking tools, by defi ning that the level of evidence should be 
at the level of proving the charge. This criterion represented a high safeguard for the 
protection of human rights, but at the same time rendered the use of surveillance 
itself superfl uous. If the charge against the person was proved by the investigations 
carried out, the interference with his rights by means of surveillance could have 
resulted in contradiction with the legal logic (Gurakuqi, 2011).
When there are reasonable grounds that the delay in conducting the surveillance 
seriously damages the investigation, the prosecutor may also decide to conduct 
surveillance immediately, but in any case, he/she shall notify the court within 24 hours. 
The latt er ratifi es the surveillance when it is in compliance with legal requirements. 
Failure to follow this procedure leads to the uselessness of the surveillance results6.
The investigation is seriously undermined of communications of the off ender 
carries with his collaborators is not intercepted. Consequences are also caused when 
the defendant speaks with his relatives about the circumstances surrounding the 
criminal off ense. The defendant may also communicate with other persons regarding 
the criminal off ence and its elements. In certain cases, the surveillance/interception 
should take place immediately, otherwise the recording of the conversation would 
no longer be feasible. Such cases may be dictated by the circumstances of the 
proceeding, such as when the defendant travels away immediately aft er committ ing 
the crime with the intention to fl ee, communications that he carries out immediately 
aft er the questioning by the proceeding body, etc. But in absence of emergency cases, 
surveillance must be done subject to prior examination of the Court (Gurakuqi, 2011).
The prosecutor has the right to authorize the surveillance, without having to address 
the court, even when one of the surveyed persons consents to perform and record 
the action. In this case, the person who agrees to cooperate shall make an agreement 
with the judicial police offi  cer7. In this case the prosecutor should consider the 
credibility of the collaborator in the surveillance, his relation to the criminal off ense, 
the reasons that lead him/her to establish relations with the judicial police, his/her 
position vis-à-vis the criminal off ense and the off ender. Regarding the cooperating 
person, it cannot be claimed that he/she is entirely trustworthy, without being 
conditions by circumstances related to his/her personality, namely, whether he/she 
has been previously sentenced or not, whether he/she has a personal interest in the 
case being investigated, etc. Moreover, when possible, cooperation in surveillance 
can be accomplished even by using one of the off enders of the criminal off ence. It 
is considered suffi  cient that the positions held by the surveyor cooperating in the 
surveillance are confi rmed by other evidence administered within the investigation. 
In this way, interference in the rights of the individual is grounded, avoiding the 
possibility of abuse by the proceeding body or other parties participating in the 
action (Gurakuqi, 2011).
The responsibility for respecting the rights of the concerned persons who are 
subjected or are linked to the surveillance/ interception is exclusively lying with 
the prosecutor in cases where that is conducted by authorization given by the latt er 

6  See Article 222, paragraph 2 of Law no. 7905, dated 21.3.1995, “Criminal Procedure Code of the 
Republic of Albania”, as amended by Law 35/2017.
7  Ibid.
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(Gurakuqi, 2011). First, the criminal off ense for which investigation is carried out, 
and the punishment of up to seven years of imprisonment, provided for in the 
relevant provision, must be accurately evaluated. At the same time, we should look 
closely at the role of the intercepted person in the criminal off ence in relation to the 
criminal off ense and its perpetrator8.
The judicial control of surveillance/interception is in full compliance with the 
standards accepted by the ECtHR. That court has, in the case of Huvig v. France, stated 
that it does not in any way minimize the value of several safeguards, in particular 
the need for a decision by an investigating judge, who is an independent judicial 
authority; the latt er supervision of judicial police and the possible supervision of the 
judge himself by the courts reviewing the merits of the case, the appellate courts, and 
if necessary, the High Court (ECtHR, 1990).
In the case of surveillance being controlled by a political body such as the Minister of 
Justice, the ECtHR has stated that such a process is essentially incapable of providing 
the required considerations of the strict necessity, in relation to the purposes and 
means at stake (ECtHR, 2016). Although the Court accepts that the authorization for 
surveillance by a non-judicial authority could be in accordance with the Convention, 
provided that this authority is suffi  ciently independent from the executive, it states 
that the political nature of the authorization and supervision increases the likelihood 
of abusive measures. The Court recalls that an intervention by the executive 
authorities into individual rights should be subject to an eff ective control which 
normally should be ensured by the judiciary (ECtHR, 2016). 
The decisive role of the court in Albania, both in the stage of use of surveillance also 
in adjudication of the merits, provides an optimal opportunity to avoid misuse of 
this evidence-seeking tool. Thus, the control of the entire surveillance process by an 
independent and impartial body is ensured.
Another circumstance to be assessed with regard to surveillance is the public or 
private 
nature of the place where surveillance is carried out. Depending on this element, 
the surveillance is conducted respectively based on an order of the prosecutor or the 
judge. It is estimated that the public feature of the place should not be limited to the 
fact of it being opened and advertised in relation to the rest of the environment. Also, 
the defi nition of the phrase "public place" cannot be suffi  ced with the nature of the 
service that is realized in it. This is because the public feature is intertwined with the 
ability of the person to exercise part of his private lifeThus, a "cafeteria" is a public 
environment, as it is open and accessible to the public. But 
when a person chooses one of the tables in the cafeteria, he has decided, within 
the space chosen by him, to exercise part of his private life therein (Gurakuqi, 
2011). Suffi  ce it to think that in this space the person makes family, social, intimate 
conversations. Under these conditions, a place public feature is determined by the 
person's ability to use it for private purposes (Gurakuqi, 2011).
Based on the prosecutor's assessment on defi ning a place as either private or public, 
the decision on surveillance is taken by addressing the court or personally by him/
her. A wrong assessment of the "public" criterion leads to the uselessness of the 
surveillance results, which extends its eff ects to other actions for which surveillance/
interception has served as a basis. For these reasons, the objective assessment of the 
"public place" is a fundamental obligation that guarantees not only the investigation 
but also the human rights for a private life.
8  Ibid.
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Surveillance allowed by the prosecutor is evaluated by the Court only at the moment 
aft er the 
concerned person is informed and has appealed to challenge its legality. Only at that 
point the eventual situation of illegal intervention in individual rights is halted. But 
the time elapsing from the moment when the prosecutor authorizes the action until 
the notifi cation of the surveyed persons, may extend up to several months. For these 
reasons, the violation of human rights by the proceeding authority is very serious. 
Furthermore, no useful data is ensured for the investigation since the surveillance 
results are unusable (Gurakuqi, 2011). 
According to the ECtHR, the concept of "private life" in the light of Article 8 of the 
Convention is a broad term, unable to be exhaustively determined. Article 8 protects, 
inter alia, the right of identity and a personal development, the right to establish and 
develop relationships with another human being and the outside world (ECtHR, 
2017, 2010). This article is not limited to the protection of an "inner circle" in which 
the individual may live his personal life, and to exclude therefrom the outside world 
not encompassed within that circle (ECtHR, 2011). Under these conditions there is 
an interaction zone of   a person with others, even in the public context, which can 
be included in the purpose of "private life" (ECtHR, 2017). This may also include 
activities of a professional or business life and may be implicated in measures that 
aff ect outside of the house or private ownership of a person. The ECtHR has stated 
that in its view it is clear from its practice that telephone calls from the workplace can 
be covered by the notion of "private life" and "correspondence" within the meaning 
of Article 8 of the Convention (ECtHR, 2017). 

1.2 Surveillance operations: 
Based on the Albanian legislation, the order authorizing the surveillance shall 
specify the manner of its execution, duration of no more than 15 days, and in cases 
of extension for 15 days9, when the results of the previous surveillance dictate such 
extension10. In such an order, the court also disposes on the secret entry by authorizing 
the execution of this action within 15 days from the date of the authorizing order, by 
the judicial police offi  cer or a person authorized by him/her11.
Regarding the length of interception, the ECtHR has fi rst acknowledged that such 
time 
periods should be foreseen in the law. The criteria for the extension of the surveillance 
time period, the number of applications for its extension, according to the Court, are 
other possible elements of abuse (ECtHR, 2016). In the case of Kennedy v. The United 
Kingdom, the ECtHR has stated that in the case of crimes against national security 
and serious crimes, these illegal activities last in time. Investigations related to them 
may also last, due to the complexity of such cases. The ECtHR considers that the 
overall duration of any interception measures will depend on the complexity and 
duration of the the investigation in question, and provided that adequate safeguards 
exist, it is not unreasonable to leave this matt er for the discretion of the relevant 
domestic authorities (ECtHR, 2010). In another case, the ECtHR argues that the 
interception time limit should be clear and its absence is considered as a shortfall of 
legislation (ECtHR, 2009). Based on the ECtHR standards regarding the surveillance 
time limits, it is considered that the arrangements under the Albanian legislation are 
9  See article 222, paragraph 3 of the Criminal Procedure Code as amended till 2004.
10  See Article 222, paragraph 5 of Law no. 7905, date 21.3.1995, “Criminal Procedure Code of the 
Republic of Albania”, as amended by Law 35/2017.
11  Ibid, paragraph 6.
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in line with the positions held by that court.
The surveillance is carried out with equipment which is installed in places which are 
designated, authorized and controlled by the prosecutor. Their transcription is 
prepared by the judicial police offi  cer and directed and controlled by the prosecutor12. 
When during the surveillance is found that one of the necessary conditions is missing, 
the prosecutor orders the termination of the action.
One of the situations dealt with by the ECtHR relates to private surveillance. That 
court has diff erently addressed private surveillance carried out with means of the 
person who executes the surveillance, compared to cases when the equipment is 
made available by the law enforcement authorities. The ECtHR in the Van Vondel 
v Netherlands case notes that recording of private communications (telephone 
conversations) made by one of the parties to the conversation and the private use 
of such recordings does not in itself violate Article 8 of the Convention, as long as it 
has been carried out by private means. But this case should be distinguished from 
undercover monitoring and registration by a private person in the context and for 
the benefi t of a criminal or other offi  cial investigation, and the with silent cooperation 
and technical support from the public investigation authorities (ECtHR, 2008).
In cases where the recording of conversations with the applicant, even though 
performed on a voluntary basis for own purposes of the person who makes the 
recording, but the equipment is provided by the authorities, which at least has given 
him instructions on the information to be gathered from the applicant, the ECtHR 
was not convinced that it was the recorder the one who controlled the events (ECtHR, 
2008). In this case, the Court states that it cannot accept that the registration is not 
subject to the legal safeguards against arbitrary acts, and for these reasons reached 
the conclusion that the registration was not in compliance with the criterion of "in 
accordance with the law" of Article 8 of the Convention.
Regarding private audio and video recordings, the High Court of the Republic of 
Albania has clarifi ed the diff erence between them and the surveillance/interception. 
Such Court has stated that in the case of recordings conducted by one of the parties in 
the conversation or communication, because the recording is made at the knowledge 
of at least one of the parties in the communication, we cannot talk about surveillance/
interception in the sense of the procedural surveillance provided by Articles 221-226 
of the Criminal Procedure Code (High Court of Albania, 2016). In the case of records 
made by one of the parties in the conversation in their communication, in fact, we are 
dealing with the activity of memorizing the conversation or communication, namely, 
recording the declarations, as it would be the case when one of the parties in the 
conversation keeps writt en notes during them. This type of procedural tools does not 
require an authorization by a public authority, like a court or prosecutor, since the 
support where communication recording is stored constitutes the communication 
document, just like various objects are fi xed in a photographic fi lm. Under these 
conditions, the respective Chamber of the High Court of Albania has held that the 
recordings made by one of the parties to the conversation constitute documentary 
evidence, stemming from the recordings carried out by private persons, even without 
the knowledge of the other party (High Court of Albania, 2016).
 Following, in the same ruling, the High Court states that Article 191/1 of the 
Criminal Procedure Code provides that: "It is permissible to admit documents that 
represent facts, persons or objects, by photographing, fi lming, phonographing or 
any other recording recording means". The material where the recording is stored is 
12  Ibid, article 223, paragraph 1.
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nothing else than the means where it is stored and fi xed, whereby the conversation 
is documented as a historical fact that has occurred between the communicators. The 
document as a procedural evidence which is formed outside the criminal proceeding 
contains four essential elements: a) the represented fact, or the represented object 
or person, that is, what constitutes the scope of evidence; b) the representation that 
is creation in a comprehensive and equivalent way of the represented fact, aft er it 
has actually occurred c) materialization, which is the act of fi xing and storing the 
representation in a given material, and ç) the material where the representation is 
stored (High Court of Albania, 2016). 
The international practice recognizes cases where surveillance is carried out also by 
private entities. In the Vukota-Bojić v. Switzerland ruling, the ECtHR has addressed 
the situation when the surveillance was conducted by a private security company, 
which, according to domestic law, was considered a public authority. In this case, 
also the private entity, because of the att ributes given by the domestic law, has the 
obligation to respect the obligations established by the Convention, and at the same 
time legislation must provide for the necessary safeguards against abuses (ECtHR, 
2017). In Albania, private entities have not been recognized such a right, thus 
concentrating the authority to carry out surveillance with the court and prosecution 
offi  ce. However, private entities can carry out private recordings, which are not equal 
to surveillance/interception, but can be used as documentary evidence.
Within 5 days from the completion of the surveillance/interception operations, 
the materials are lodged with the secretary13. Immediately the parties and their 
defense councils are notifi ed giving them the opportunity to review them. This is 
an important obligation for the prosecutor, as this guarantees the right to a fair trial 
for the defendant, creating the opportunity to review the acts against him/her and 
eff ective defense (Gurakuqi, 2011).
The ECtHR admits that it cannot be practical to ask for notifi cation in any case. In the 
Roman Zakharov v. Russia case, the Court states that the activity or danger against 
which surveillance/interception measures are directed may continue for years, 
and even decades, aft er the suspension of those measures. The notifi cation of each 
concerned individual aft er the suspension of the measure might very jeopardize the 
long-term purpose that originally prompted the surveillance, and furthermore such 
notifi cation may serve to reveal the working methods and fi elds of operation of the 
intelligence services and even possibly to identify their agents (ECtHR, 2015). Under 
these conditions, the fact that the persons concerned by secret surveillance measures 
are not subsequently notifi ed once surveillance has ceased cannot by itself warrant 
the conclusion that the interference was not "necessary in a democratic society". 
As soon as notifi cation can be carried out without jeopardizing the purpose of the 
restriction aft er the termination of the of the surveillance measures, information 
should, however, be provided to the person concerned (ECtHR, 2015). 
In a benchmarking analyzes of the Albanian legislation vis-à-vis the ECtHR 
standards, it results that the domestic law does not provide room for postponement 
of the surveillance notifi cation for long periods of time, as suggested by the ECtHR. 
Failure to notify the subjects on the surveillance carried out and all the materials 
leads to their inadmissibility14, as long as the surveillance section provides for the 
obligation to notify the defense counsel and the defendant immediately for their 

13  See Article 223, paragraph 3 of Law no. 7905, date 21.3.1995, “Criminal Procedure Code of the 
Republic of Albania”, as amended by Law 35/2017.
14  Ibid, article 226/1.
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deposition in the secretary15. In circumstances when the maximum duration of the 
investigations against a person in the quality of the defendant or against whom 
investigations are conducted is 3 three years16, it is estimated that the provisions of 
the Albanian procedural legislation are more stringent compared to the standards 
accepted by the ECtHR.
On the other hand, cases where the domestic legislation fails to provide for the 
obligation to notify the surveyed/ intercepted persons, are considered by the ECtHR 
as instances where no adequate and eff ective safeguards against arbitrariness are in 
place (ECtHR, 2015). Also, the lack of provisions governing the circumstances of the 
storage and disposal of surveillance materials is considered to be a failure to fulfi l the 
requirements of Article 8 of the Convention (ECtHR, 2015).
The right to get familiar with the surveillance materials is extended with the interested 
persons. During the preliminary investigation these materials are also covered by 
the investigative secrecy rules, which obliges the investigative bodies to maintain 
confi dentiality in vis-à-vis the public. During the trial phase, the situation appears 
diff erent because the court hearing, except for the exceptionally foreseen cases17, is 
open to the public18. In relation to this procedural moment, it is worth introducing 
some of the views of the ECtHR in cases of media publication of the surveillance 
materials.
In the Drakšas v Lithuania case, the applicant complained that a telephone 
conversation of him with a Russian businessman, J.B, and also conversation with 
a business partner and the President of the State, were broadcasted on television, 
while the case was pending before the Constitutional Court. In this case, the ECtHR 
states that even though the recordings with national L.B were declassifi ed one day 
prior to the release in the media, they should still have been kept confi dential for the 
public (ECtHR, 2012).
Regarding the broadcasting of the conversation with the President of the State, the 
ECtHR did not fi nd any violation of Article 8 of the Convention. Thus, fi rstly, as long 
as the material was broadcasted at the time when the case was being reviewed by the 
Constitutional Court, the reporting, including also comments in court proceedings, 
contributes to their publicity and is therefore in full compliance with the requirements 
of Article 6 of Convention. Not only the media have the duty to communicate such 
information and ideas, but also the public has the right to receive them. Even more 
so, when the persons involved in the conversation were public fi gures, as one of 
the persons, the applicant, was a founding member of the party of the President of 
State and another party to the conversation was the President himself. Moreover, 
the telephone conversations showed in the media did not contain details related to 
private life (ECtHR, 2012).
In the case of Craxy v. Italy, the applicant alleged public disclosure of telephone 
conversations of a private nature. The ECtHR in its judgement reiterated the positive 
obligation of the states to take eff ective measures to ensure respect for private life, 
including the conduct of an eff ective investigation, to remedy the case as far as 
possible (ECtHR, 2013). 
According to the same court, the authorities failed in terms of their duty to ensure 
a safe custody of the transcripts in order to guarantee the applicant's right to 
15  Ibid, article 223/.
16  Ibid, article 324/2.
17  See Article 340, “Cases of in camera trials” of Law no. 7905, date 21.3.1995, “Criminal Procedure 
Code of the Republic of Albania”, as amended by Law 35/2017.
18  Ibid, article 339.
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respect for his private life. Apart from the release of the records, the authorities 
had not conducted an investigation in relation to the circumstances as to how the 
journalist had had access to the materials which were broadcasted. Based on the 
above standard, it is necessary that the proceeding body, for each of the types of 
surveillance, including the private one, should implement eff ective measures to 
guarantee their custody and consequently fulfi ll also the obligation to respect the 
individual's private life. Consequently, a violation of Article 8 of the Convention as 
been found in the judgment in question.
 The minutes and records are stored in the prosecutor's offi  ce until the decision 
becomes fi nal. Exceptions are when the use of materials is prohibited19. Unnecessary 
materials are disposed of at the request of the party. The court decides and controls 
the disposal. 
An issue that needs to be clarifi ed is related to the disposal of surveillance materials 
in case the case is dismissed. The Criminal Procedure Code provides for the case 
of disposal of the acts of surveillance in cases where the prosecutor dismisses the 
case20. The prosecutor has the right to dismiss the case only in cases of criminal 
misdemeanours21, for which no surveillance is allowed, while for criminal proceedings 
related to crimes (felonies) dismissal is decided by the court on prosecutor's request. 
Under these conditions, the provision of procedural criminal law which regulates the 
disposal of surveillance materials in cases where the prosecutor decides to dismiss 
the case cannot be implemented in practice.
The surveillance results, other than the proceeding under which they were carried out, 
may also be used in other proceedings, if the latt er have started for the investigation 
of crimes. The surveillance materials are accordingly submitt ed to the competent 
prosecution offi  ce22.
An important aspect associated with this investigative tool is the prohibition to use 
surveillance results secured through its unlawful use. Compliance with the legal 
conditions and criteria set forth at the surveillance section is a signifi cant obligation 
for the proceeding body and the court. It is suffi  cient to act contrary to one of the 
procedural requirements required, and any relevant act and result of the surveillance 
would be unusable. Such are the interceptions which are made outside the legal 
conditions or when persons who, because of their function, have the obligation 
of professional secrecy, are surveyed/intercepted23. Interceptions of persons who 
have the obligation of professional secrecy can only be used when they confess on 
the circumstances resulting from the surveillance/ interception or when they have 
disclosed the secret in diff erent ways24. The unusable surveillance/ interceptions 
shall be disposed of based on the relevant court order.
Regarding the non-usability, it is worth noting the positions held by the High Court 
of the Republic of Albania, which refl ects the standards accepted by such court. 
In the case of defendant GD, the High Court while upholding the acquitt als of the 
fi rst instance and appellate court, stated that the charges were based on evidence, 
that the fi rst instance court had, by an interim decision, declared unusable. Such 
interim decision, was not appealed within the legal time limits by the prosecution 
offi  ce representative, who at the end of the fi rst instance trial withdrew this charge. 
19  Ibid, article 224.
20  Ibid.
21  Ibid, article 328.
22  Ibid, article 225.
23  Ibid, article 226.
24  Ibid, article 226.
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In addition, the High Court has held that the First Instance Court has rightfully 
considered those fi lm tapes, as unusable  as evidence, aft er fi nding that they have 
been collected in violation of Article 221, 222, 223 of the Criminal Procedure Code, and 
pursuant to Article 226/1 of the Criminal Procedure Code, their use is prohibited by 
law, even more so if we consider what Article 32/2 of the Constitution of the Republic 
of Albania stipulates, namely that "no one can be declared guilty on the basis of data 
collected in a an unlawful manner" (High Court of Albania, 2008). This position held 
by the High Court of the Republic of Albania provides an important example to be 
considered in the cases of evaluation of audio-visual recording materials within the 
criminal proceedings. 

Conclusions

1. The Albanian Criminal Procedure Code regulates surveillance in accordance 
with the standards accepted by the ECtHR. The criminal procedural law provides 
for the types of surveillance, the circle of persons who might be subjected to it, the 
conditions for allowing the conduct of surveillance, the authorities competent for its 
permission and control.

2.  The prosecutor and the court should assess the existence of legal conditions that 
legitimize the use of surveillance and use it if the use of other less intrusive methods of 
investigation does not enable their detection, prevention, and criminal prosecution.

3. The proceeding body, for each type of surveillance, including the private one, 
should implement effi  cient measures to ensure their custody, and consequently 
fulfi ll the obligation to respect the individual's private life.

4. It is necessary to make the procedural criminal provisions on the stage of 
surveillance materials disposal, in cases when the court decides to dismiss the case, 
more precise.
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Abstract

The purpose of this  study is to report the occurrence of a very rare case of nosocomial fatal 
necrotizing fasciitis of both legs caused by Pseudomonas aeruginosa. Necrotizing fasciitis is 
a rare infection of the superfi cial fascia and subcutaneous cellular tissue, with an extremely 
rapid progression and potentially fatal accompanied by systemic signs. It is more frequently 
polymicrobial and a combination of aerobic and anaerobic bacteria, oft en lead in a very quick 
and severe progression of the disease. P. Aeruginosa may cause soft  tissue infections, but it is 
rarely associated with necrotizing fasciitis.
Methodology(Case report): B. H, 49 years old, immunocompetent, a smoker, 8 hours aft er 
the nail extirpation of left  toe due to a Perionichia without any antibio-prophylaxie, started 
to have severe pain of the same leg. He presented cold, with frisons, cyanotic and  necrotic 
elements of inferior extremities covered by bulous elements fi lled with a sero-hemorrhagic 
liquid, Nikolschi  +, a weak pulse of both popliteal arteries and its absence at both of dorsum 
pedis arteries. 
Results and Discussion: Necrotizing fasciitis is very rare case in Albania , from 2010-until 
now not more than10 clinical  cases  are presented in our infective service.
Conclusion:  Necrotizing fasciitis leads inevitably towards a severe sepsis, multiple organ 
failure with high mortality rate (12-57% ), needs an early diagnosis.

Keywords: Necrotizing Fasciitis, Pseudomonas  Aeruginosa.

Introduction

Necrotizing fasciitis (NF), commonly known as Flesh-eating disease or Flesh-eating 
bacteria syndrome, is a rare infection of the deeper layers of skin and subcutaneous 
tissues, easily spreading across the fascial plane within the subcutaneous tissue. It 
leads to a necrosis (death or damage) of the tissues. The infection rapidly spreads 
to other parts of the body. Necrotizing fasciitis has been described under various 
synonyms, including 1-hospital gangrene, 2-hemolytic or acute streptococcal 
gangrene, 3-gangrenous or necrotizing erysipelas, 4-suppurative fasciitis, 5-Meleney’s 
gangrene and 6-Fournier’s gangrene.
Joseph Jones was the fi rst to describe a progressive fascial necrosis in 1871, which he 
termed hospital gangrene. In 1924 Meleney reviewed 20 cases of hemolytic gangrene 
in China caused by streptococci, with staphylococcal co infection in 10% of the 
patients. (5)
Wilson fi rst used the term necrotizing fasciitis in 1952, in his report on 23 adults, 88% 
of whom had infection due to S. aureus .(6)
He emphasized that cutaneous gangrene is not always present but that fascial 
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necrosis is a constant feature of the syndrome.Necrotizing fasciitis in the genital area 
is known as Fournier gangrene (1883). It is more common in diabetic patients and in 
immunosuppressed males or aft er genital surgical procedures or rectal perforation.
A few distinct necrotizing fasciitis syndromes should be recognized. The 2 most 
important NF are: 
1- type I, a NF either caused by more than two bacterial genera (polymicrobial) 
or by the infrequently found single bacterial genus (monomicrobial) such as Vibrio or 
fungal genera such as Candida.
2- type II, or group A streptococcal NF.
NF usually occurs in the (1) perineum, (2) lower limbs or (3) abdominal wall following 
surgery or trauma, particularly in individuals with underlying systemic diseases 
such as diabetes mellitus, arteriosclerosis, chronic renal failure or malnutrition. NF 
may aff ect patients of all ages, without sex or race predilection. 
The initial infection can be from almost any cause and Necrotizing fasciitis can occur:
1- aft er a local trauma,
2- around foreign bodies in surgical wounds,
3-  aft er a mild trauma of the eyelid,
4-  complicating a transthoracic biopsy,
5- aft er a skin biopsy,
6- at needle puncture sites in those use of illicit drugs,
7- complicating a cavernous sinus thrombosis,
8- aft er episodes of frostbite,
9- aft er insect bites,
10- in chronic venous leg ulcers,
11- in open bone fractures,
12- in skin abscesses, or
13- it can be idiopathic, as in scrotal or penile necrotizing fasciitis (Fournier’s 
syndrome).
Your risk of gett ing this infection is higher if you:
1- Have a weak immune system.
2- Have chronic health problems such as diabetes, cancer, or liver or kidney 
disease.
3- Have cuts in your skin, including surgical wounds. 
4- Recently had chickenpox or other viral infections that cause a rash.
5- Use steroid medicines, which can lower the body's resistance to infection.
BUT, the disease is not confi ned to the immunossupressed or to any other group; 
anyone, with any health status, can get necrotizing fasciitis and approximately one 
half of the cases of streptococcal necrotizing fasciitis occur in young and previously 
healthy people.
Many types of bacteria can cause necrotizing fasciitis:
Aerobicgrampositivebacteria: Streptococcus b-hemolyticus grup A, Streptococcus 
grup B, Enterococccus, Staphylococcus coagulase negative, Staphylococcus aureus, 
Bacillus sp.
Aerobicgramnegativebaceria: E.coli, Pseudomonas aeruginosa, Enterobacter cloacae, 
Klebsiella sp, Proteus sp, Serratia sp, Acinetobacter calcoaceticus, Citrobacter 
freundii, Pasteurella multocida. Aerobicbacteria:Bacteroidessp, Clostridium sp, 
Peptostreptoccus sp, Vibrio sp, Vibrio vulnifi cus, Vibrio parahemolyticus, Vibrio 
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damsela, Vibrio alginolyticus. Fungus: Candida sp, Aspergillus sp, Rhizopus, Group 
A beta-hemolytic streptococci is not the only cause of necrotizing fasciitis. Necrotizing 
fasciitis is frequently polymicrobial and a combination of aerobic (streptococci and 
staphylococci) and anaerobic bacteria oft en lead to quick progression of the disease. 
Pseudomonas aeruginosamay cause soft  tissue infections, but it is rarely/unusually 
associated with necrotizing fasciitis, and it can be a fatal cause of NF. Pseudomonas 
aeruginosahas been implicated as an important causal agent in NF of patients with 
neutropenia. Only few reports document such association. Monomicrobial necrotizing 
fasciitis caused by Pseudomonas aeruginosa is exceptionally uncommon with only 12 cases 
reported in the literature.(4)
CASE REPORT:
B. H., 49 years old, immunocompetent, a heavy smoker, 8 hours aft er the nail extirpation 
of left  toe due to Perionichia without any antibio-prophylaxie, started to have severe pain 
of the same leg. He started having frissons during the night, temperature at 39.2ºC 
and in the early hours of morning complains of severe pains and swelling of both 
legs, as well as walking diffi  culties. 
He was admitt ed at ICU of Cardio - surgery because of suspicion of a thrombosis 
of both popliteal arteries.High doses of Heparin were promptly started asides of 
supportive therapy because of tissues hypo-perfusion (anuria, cyanosis, BP=80/50 
mmHg, HR=122/min). 
Three hours later he was transferred at ICU of Infectious Diseases Service for 
Bilateral Necrotizing Fasciitis of Inferior Extremities and Septic shock. He presented 
edematous, cold and cyanotic inferior extremities covered by vesicles, bullas and 
necrotic elements fi lled with a sero -hemorrhagic liquid, Nikolschi positive, a weak 
pulse of both popliteal arteries and its absence at both of dorsum pedis arteries. In 
its admission at our ICU he was almost lethargic, anuric (less than 25 ml urine/hour), 
BP=70/30 mmHg, HR=139/min (tachycardia), RR=48/min (tachypnea).
Results of the laboratory examinations were: Hb=11.8g/dL; Ht=46%; WBC=15.000 
mm3; Plat = 118.000/mm3; BUN=148.7 mg/dl; Na+=123 mmol /L; pH=7.037, HCO3¯= 
6.1 mmol /L, Fib.= 827 mg/dl., PL=17.9% etc. 
The rapid fatal course of this case did not allow us to perform any surgical exploration. 
The patient died 24 hours aft er the initiation of fi rst symptoms of disease, and 7 
hours aft er his admission at ICU of Infectious Diseases because of a Septic shock 
and Multiple organs failure (renal, cardio-respiratory failures), regardless of (1) 
ventilation, (2) perfusions, (3) inotropics support and (4) Vancomycin treatment. 
Pseudomonas aeruginosa was isolated the next day in two blood cultures and liquid 
of vesicles sensitive to ceft azidime and ciprofl oxacine.



71 

Discussion

Necrotizing fasciitis is characterized by a bacterial infection of the skin, subcutaneous 
fat, and superfi cial and deep fascia, with rapid dissemination and signs of systemic 
toxicity. Marked tissular edema occurs, which spreads rapidly into the fascial planes, 
causing vascular thrombosis, with necrosis of the subcutaneous cellular tissue and 
skin. The muscular layer can also be aff ected. The initial appearance of the lesion 
varies from a discrete rash to the appearance of erythema, edema, hardening, and 
cellulite. The skin develops a violet coloration with blistering and areas of necrosis. 
Crepitation is not common, but fever, tachycardia, and leukocytosis with a deviation 
to the left  are frequent. Thrombocytopenia, as observed in this patient, occurs in 
approximately half of all cases. The disease occurs predominantly in adult patients 
and is rare in children, especially during the neonatal period.
Although the following features can occur with cellulitis, they may instead suggest 
necrotizing fasciitis:
1- Rapid progression
2- Poor therapeutic response
3- Blistering necrosis
4- Cyanosis
5- Extreme local tenderness
6- High temperature
7- Tachycardia
8- Hypotension, and
9- Altered level of consciousness.
Although the laboratory parameters may vary in a given clinical sett ing, the following 
may be associated with necrotizing fasciitis:
1- the WBC count may be elevated. It may be more than 14,000/μL;
2- the blood urea nitrogen level may be elevated. It may be greater than 15 mg/
mL,
3- the serum sodium level may be reduced. The level may be less than 135 
mmol/L.
Death from necrotizing fasciitis is usually due to:
1- overwhelming sepsis,
2- respiratory failure,
3- renal failure 
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4- multiorgan failure. 
In general the mortality rate ranges between 8% and 73%. Mortality rates in adults 
range from 8% to 100%. In newborns, the mortality rate can be as high as 87.5%.
The principal factors contributing to the high mortality are:
1- delayed diagnosis and treatment,
2- extent of the disease,
3- old age, and
4- associated systemic illnesses.
TREATMENT: Because of the fulminant course of NF, early diagnosis is imperative. 
(1) Broad spectrum antibiotics, (2) aggressive surgical treatment and (3)supportive 
therapy  are the cornerstones of successful treatment. 
Antibiotics: Gram staining of the exudates may provide a clue as to whether type 
I or type II infection is present. Empirically, broad-spectrum antibiotics should 
be administered immediately. The combination therapy involves the use of 2 or 3 
antibiotics. To cover aerobes (usually gram-negative organisms), Ampicyllin and 
Gentamycin are useful. For anaerobes, Clindamycin or Metronidazole has been 
used. In group A streptococcal infections, Clindamycin has been used, specifi cally 
in combination with beta -lactam antibiotics.Single antibiotic coverage: Vancomycin to 
cover both streptococcal and staphylococcal infection; broad-spectrum beta -lactam 
drugs such as Imipenem cover aerobes, including Pseudomonas species. Ampicillin 
sulbactam also has broad-spectrum coverage, but it does not cover Pseudomonas 
species. The maximum doses of the antibiotics should be used, with consideration of 
the patient's weight and liver and renal status.
Once the diagnosis of necrotizing fasciitis is made, immediate surgical debridement 
is necessary. This regimen outlined below is continued until further tissue necrosis 
stops and the growth of fresh viable tissue is observed. If a limb or organ is involved, 
amputation may be necessary because of irreversible necrosis and gangrene or because 
of overwhelming toxicity, which occasionally occurs. Prompt surgery ensures a higher 
likelihood of survival. The surgical incisions should be deep and extend beyond the 
areas of necrosis until viable tissue is reached. The entire necrotic area should be excised. 
The wound should be well irrigated. Hemostasis should be maintained, and the 
wound should be kept open. Surgical debridement and evaluations should be repeated 
almost on a daily basis
Prognosis:The mortality rate for necrotizing fasciitis can be ranged between 12% 
and 70%.Aeromonas and Vibrio infection, cancer,hypotension, and band form WBC count 
greater than 10% were found to be independent positive predictors of mortality in 
patients with necrotizing fasciitis.
Streptococcal and staphylococcal infections were not identifi ed as predictors of 
mortality.Hemorrhagic bullas appeared to be an independent negative predictor of 
mortality. Necrotizing fasciitis survivors may have a shorter life span than population 
controls, owing to infectious causes such as pneumonia, cholecystitis, urinary tract 
infections, and sepsis.
In conclusion: Necrotizing fasciitis leads inevitably towards a severe sepsis and 
multiple organ failure with a high mortality rate (12-57% of cases), which needs an 
early diagnosis besides of a promptly and aggressive surgical intervention. 
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Abstract

Human need for exchange of goods and services has its roots in antiquity. Initially, this 
requirement was associated with a physical location for the realization of this exchange, 
according to demand and supply, the so-called market. Today, due to the “dematerialization” 
and circulation of wealth, even in the form of fi nancial instruments, under the infl uence 
of globalization, this place has been replaced with an endless array of electronic systems 
depending on the object of exchange1.
Part of the Capital market is, even the stock market, otherwise known as a secondary market, 
and which serves mainly as a font for wealth creation because through this market, investors 
- which are legal entities or natural persons, private - owners of liquidity, can buy fi nancial 
instruments (bank deposits, stocks, treasury bills, etc.) by issuing entities (as joint-stock 
companies), in accordance with legal rules of emission of securities and development of this 
form of exchange, by transforming them in owners of a small part of the issuing company 
property.
In this paper we examine regulatory issues relating to market abuse based on the Albanian 
criminal law, which contains in Chapter III, named “Off enses against property and economic 
sphere”, crimes provided to guarantee custody of the fi nancial market and particularly stock 
market.
The may purpose of this article is to analyse the importance of effi  cient stock market, threaten 
by a failure risk of infrastructure of stock market, a lack of technical security, inadequate legal 
framework and crime prevention technological countermeasures and the necessity to provide 
such off enses in our criminal law. To this end, I will focus the att ention to the main piece of 
European legislation, due to the necessity of our legislation to be in compliance with acquis 
communitarie, as part of Albanian European Union membership process.
In order to evaluate the effi  ciency of the current legal framework to this fi eld, this research 
paper examines useful recommendations regarding the legal framework and technical 
measures against market manipulation.

Keywords: market manipulation, stock market, Albanian Criminal law, insider dealing, 
fi nancial instrument.

Introduction

Unsuccessful eff orts by government to proscribe speculation and price manipulation 
and to control commodity prices have been carried out during the centuries. In 483 
AD, Roman Emperor Zeno issued a decree to the Praetorian Prefect of Constantinople 
forbidding the manipulation of commodity markets. The Muslim Code also forbade 
the buying of commodities intended for markets upon the roads outside of town. 
From the beginning in the seventh country, Islam forbade speculative activity 
(gharar) as one of its principles. Hoarding was prohibited under Talmudic law, as 
were excessive profi ts by merchants2.
1  Di Amato Astolfo, 2006, “Diritt o Penale dell’Impresa”, Milano, dott . A. Giuff re editore, pg.20.
2  Jerry Markham, Law Enforcement and the History of Financial Market Manipulation, Routledge, 
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The code of Hammurabi set wages in terms of amounts of grain and even the ancient 
city state of Athens fi xed grain prices. In 386 BC, a group of Athenian grain merchants 
was tried for the capital crime of “hoarding and collusion”.
Moreover, Davis Booth stated that a federal appeals court opined in 1904 that “may 
be that the price of acquiring by a single corporation … the power to control the 
market of given commodity in a wide area of territory, may become injurious to the 
public; but if so, it would seem that the limitations and the means for the restriction 
and correction required must be supplied by the law making power, since the old 
law against forestalling the market has become obsolete3.  
The just price theory4 is traceable to ST. Thomas Aquinas, who preached that raising 
prices in response to increased demand was a form of theft . This concept underlines 
a continuing suspicion and even distaste for speculators that spurs popular distrust 
of the commodity and stock traders as gamblers who distort prices. 
According to the Albanian Criminal Law5, no. 6300 date 27.03.1981, acts like: 
smuggling, exercising of prohibited trade, frauding in weight and measurement, 
selling goods at higher prices were serious crimes sentenced, at least to 7 years in 
prison. 
Actually, in Albania, the banking system continues to be the primary recourse which 
provides the needs of business and the economy in general for fi nance and liquidity. 
As above mention, the capital market serves as a font for wealth creation, so it is 
necessary that other public authorities and companies to enable the activation of 
the capital market, in order for the economy to have more funding opportunities 
throughout the implementation of adequate policies that could promote faster 
development of the nonbank fi nancial sector.  
The whole process from the moment of issuance of securities to the carry out of 
fi nancial transactions, is based on the principle of publicity, impartiality, transparency, 
fairness and equality in the treatment of investor, so that they could dispose of, all 
necessary and accurate information, which is expected to have signifi cant impact on 
market activity and prices of listed securities, guaranteeing an accurate picture of the 
circumstances in which transactions will be carried out.
So, the protection of the implicated rights in these activities can only be guaranteed 
in a transparent and fair capital market.
Consequently, one of the main tasks of any state of law, with a potential economy is 
to create mechanisms to ensure the freedom of participation in the market as well 
as the protection of the interests involved, what dictates the need for prevention 
and punishment of those actions which jeopardize the correct functioning and 
transparent stock market exchanges.
In this context, the existence of legal and institutional framework and in concrete 

Taylor& Francis Group, New York 2015, pg 9.
3  Jerry Markham, Law Enforcement and the History of Financial Market Manipulation, Routledge, 
Taylor& Francis Group, New York 2015, pg 13.
4  According these theory, there are two main ideas. The fi rst one from Aristotle, aft er some 
adjustment and refi nement by Thomas Aquinas. Both thinkers were primarily concerned with 
justice, much of which we might call ‘social justice’ today. It takes the view that there’s absolutely a 
just price for things. The other view comes from the great British thinkers who laid the foundations 
of modern economics, including Adam Smith and David Ricardo. For further details, see htt p://
www.peneconomics.com/blog/2016/2/6/what-is-a-just-price.
5  Law no. 5591 date 15.06.1977 “Criminal Code of the Popular Socialist Republic of Albania” 
modifi ed with law no. 6300 date 27.03.1981.
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the growing tendency to criminalize activities related to stock market abuse are 
necessary in order to regulate and versatile custody of activities carried out in this 
market.
Actually, a number of directives of European Union have been adopted, according 
to which, the states, based on the acquis commmuniatarie, EU acquis, should adopt 
national laws, using, and even the coercive apparatus of criminal justice, as extrema 
ratio, if necessary dictated to custody these interests.
The Albanian criminal law, according to the recent changes, eff ected in conformity 
with the economic circumstances, almost inspired by the EU Directives, contained 
in Chapter III, “Off enses against property and economic sphere”, section II “Fraud”, 
crimes provided to guarantee custody of the fi nancial market and particularly stock 
market. The provision of such off enses in our criminal law is due to the necessity of 
our legislation to be in compliance with acquis communitaire, as part of Albanian 
European Union membership process. 
So, it is prevented the use of a range of information from a variety of entities that 
possess these "privileged information" as a result of their occupation or function 
that they perform in commercial society, thus putt ing private investors in inferior 
performance during the transaction.
Already, in Albania has been established a legal infrastructure of stock market. To 
this regard, a determinant role, in the correct and transparent functioning of this 
market, plays the Financial Supervisory Authority6, which emphasizes the role of the 
regulatory and supervisory authority in improving the existing legal framework and 
approximation with EU directives.
The Stock of the Republic of Albania was legally organized as a joint stock company 
with two levels, referred to Albanian law for Entrepreneurs and Companies7 and its 
activity depends in the license, obtaining from the Albanian Financial Supervisory 
Authority. 
The Albanian Stock market began operations as a department of Albania's Central 
Bank, the Bank of Albania, in 1996, concurrent with the establishment of the Albanian 
Securities Commission, with a full membership in the Euro-Asian Federation of Stock 
Exchanges (FEAS). The market functioned as a department of the central bank until 
it was spun off  as an independent entity in 2002 and it is not currently functional as 
it has been shut down on 2014.
From 2002 to 2014 the Tirana Stock Exchange activity was relatively low. Some of the 
reasons of stock market dysfunctionality is the fact that the reforms undertaken by 
the Albanian government are specially focused to bank institutions.
The fi nancial crisis of 1997, with the so called "pyramid schemes" caused the loss 
of faith in the fi nancial sector8. Informality is one of the reasons that do not make 
functional the Albanian Security Market. All companies, regardless of not meeting 
the requirements to be listed on the stock exchange also have informality inside.
Furthermore, even the lack of fi nancial literacy, the transparency on the functioning 

6  For further details see Law no. 9572, date 3.7.2006 “For the Financial Supervisory Authority”, 
amended .
7  Law No. 9901, dated 14.4.2008 "For traders and companies", amended.
8 Is Albanian Stock Market Functioning as its European Counterparts? Evarist Beqiri, Saimir 
Shatku, Mimoza Sadushaj Academic Journal of Interdisciplinary Studies MCSER Publishing, 
Rome-Italy Vol 4 No 1 March 2015 185 Evarist Beqiri, Saimir Shatku, Mimoza Sadushaj, E-ISSN 
2281-4612 ISSN 2281-3993, pg 187.
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of stock market, the reliability and it seems that individuals and businesses are more 
comfortable using only the banking sector when they need liquidity.

Defi nition of market manipulation

The term market manipulation has been described as “virtually a term of art” by the 
US Supreme Court9, in the case “Santa Fe Industries, Inc v Green” (1977) nr. 75-1753, 
which implies that an exhaustive defi nition of this term is quite impossible. 
According to the Oxford English Dictionary10, the origin of the word manipulation is 
from Latin “manipulus” – “handful” and as has variable meanings, as the action of 
manipulating something in a skillful manner or the action of manipulating someone 
in a clever or unscrupulous way.
In the case of “General Foods Corporation11 v. Brannan”, 170 F.2d 220 (7th Cir. 1948) 
was given the defi nition of the term manipulation, which consists on the creation of 
an artifi cial price by planned action, whether by one man or a group of men. 
Even, Fischel and Ross12 considered that manipulation would if it is related to 
the following elements: Interfering with the free process of supply and demand, 
inducing others to trade, or forcing the price of a security to an artifi cial level.
Therefore, it is essential to take into account the relationship between security prices 
and the available information in the market. The prices of securities are primarily 
determined by supply and demand. Therefore, if the supply of a security is high, 
then the price of the security will decrease. In contrast, if the demand for a security is 
high, then the price of the security will increase. So the investors’ decisions regarding 
what shares to buy or sell are made on the basis of the only known information on 
such shares. Thus, information should be perfect or complete. 
Market manipulation is a poorly understood phenomenon, due in part to legal 
standards that categorize manipulative behaviour as either an act of outright fraud 
or as the nebulous use of market power to produce an artifi cial price.13

In fact, to defi ne the term market manipulation, it is essential to diff erentiate between 
the market manipulation term and market abuse term, because these two terms are 
usually erroneously being used interchangeably. Market abuse is a much broader 
term that includes any off ence towards the market, whereas market manipulation 
has a narrower defi nition that only includes the manipulative practices that will be 
discussed in the following section, according the EU Market Abuse Directive.
Market manipulation is prohibited in most countries, in particular, in the United 
States, under Section 9 of the Securities Exchange Act14 of 1934, in Australia under 
9  htt p://caselaw.fi ndlaw.com/us-supreme-court/430/462.html.
10  See website: htt ps://en.oxforddictionaries.com/defi nition/manipulation.
11  See website: htt p://law.justia.com/cases/federal/appellate-courts/F2/170/220/1567671/.
12 Daniel R. Fischel, David J. Ross, “Should the Law prohibit “Manipulation in Financial Markets”, 
105 Harvard Law review 503 (1991).
13 Shaun D. Ledgerwood and Paul r. Carpenter “A Framework for the Analysis of Market 
Manipulation”,The Bratt le Group, Review of Law and Economics, 2012. Pg.254, DOI: 10.1515/1555-
5879.1577.
14  For further detail see Sec. 9. Prohibition against Manipulation of Security Prices Market 
manipulation is illegal in the United States under both securities and antitrust laws. Securities and 
related SEC rules broadly prohibit fraud in the purchase and sale of securities, and the Securities 
Exchange Act of 1934, Section 9, specifi cally makes it unlawful to manipulate security prices. 
Antitrust Laws such as the Sherman Act and the Commodity Exchange Act. Violations of these 
laws can result in government investigations & disciplinary actions, as well as criminal charges 
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Section 1041A of the Corporations Act15 2001, in Italy, under Italian criminal law and 
the Consolidated Financial Act16.
In the early 2003 was adopted the Market Abuse Directive17 (MAD) which introduced 
a comprehensive framework to tackle insider dealing and market manipulation 
practices, jointly referred to as "market abuse18". The Directive aims to increase 
investor confi dence and market integrity by prohibiting those who possess inside 
information from trading in related fi nancial instruments ("insider trading"), and by 
prohibiting the manipulation of markets through practices such as spreading false 
information or rumours and conducting trades that result in abnormal prices.
The MAD creates some tools to prevent and detect market abuses, like insiders' lists, 
suspicious transaction reports and the disclosure of managers' share transactions. 
It also obliges issuers of fi nancial instruments traded on a regulated market to 
make public as soon as possible inside information that they possess, with limited 
possibilities to delay.
During the implementation of the Market Abuse Directive, a number of problems 
have been identifi ed by the European Commission as gaps in regulation of new 
markets, platforms and over-the-counter (OTC) trading in fi nancial instruments; 
gaps in regulation of commodities and commodity derivatives; lack of legal certainty 
undermines the eff ectiveness of the MAD, etc. 
In the wake of the LIBOR scandal, among others, the European Commission 
introduced a series of new regulations as part of its eff orts to make fi nancial markets 
sounder and more transparent. In 2014 a new Market Abuse Regulation (MAR) was 
published as well as a new directive with respect to criminal sanctions, the Criminal 
Sanctions for Market Abuse Directive (CSMAD or MAD II). This legislation will 
become applicable across Europe from 3 July 2016. 

Market Abuse European Parliament’s Regulation and the Criminal Sanctions for 
Market Abuse Directive

Market Abuse European Parliament’s Regulation
The European Parliament19, giving rise to new trading platforms and technologies 
which have led to new possibilities to manipulate fi nancial markets, voted a 
Regulation20 “On insider dealing and market manipulation”, (i.e. market abuse) in 
and civil lawsuits by investors and others who were harmed.
15 According to the section 1041,  A person must not take part in, or carry out (whether directly 
or indirectly and whether in this jurisdiction or elsewhere):  (a)  a transaction that has or is likely 
to have; or  (b)  2 or more transactions that have or are likely to have; the eff ect  of: (c)creating an 
artifi cial price for trading in fi nancial products on a fi nancial market operated in this jurisdiction; 
or (d) maintaining at a level that is artifi cial (whether or not it was previously artifi cial) a price for 
tr ading in fi nancial products on a fi nancial market operated in this jurisdiction.
16  For further details see TITLE I-BIS “Abuse of privileged information and market manipulation”, 
Consolidated Financial Act, Legislative Decree 24 February 1998, no. 58, amended by D.Lgs. n. 254 
of 30.12.2016.
17 Directive 2003/6/EC of the European Parliament and of the Council (MAD) was published in the 
Offi  cial Journal and entered into force on 12 April 2003.
18  In essence, market abuse may occur when investors have been unreasonably disadvantaged, 
directly or indirectly, by others who have used information that is not publicly available to trade 
in fi nancial instruments to their advantage (insider dealing); have distorted the price-sett ing 
mechanism of fi nancial instruments; or have disseminated false or misleading information.
19  For further details, see www.europa.eu; 
20 Regulation No 596/2014 on market abuse (MAR), repealing Directive 2003/6/EC of the European 
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order to tackle market abuse more eff ectively. 
The Regulation aims to update and strengthen the existing framework to ensure 
market integrity and investor protection provided by the Market Abuse Directive. 
The new framework will ensure regulation keeps pace with market developments, 
strengthens the fi ght against market abuse across commodity and related derivative 
markets, reinforces the investigative and administrative sanctioning powers of 
regulators and harmonizes certain key elements while reducing administrative 
burdens on small and medium-sized enterprise (SME) issuers where possible.
This legal act has been outpaced by the growth of new trading platforms, OTC trading 
and new technology such as high frequency trading (HFT) and even extends the 
scope of existing EU legislation to fi nancial instruments only traded on multilateral 
trading facilities (MTFs), other organised trading facilities (OTFs) and when traded 
OTC so that trading on all platforms and of all fi nancial instruments which can 
impact them will now be covered by market abuse legislation21. 
It also provides an indicative list of HFT strategies which shall be considered as 
market manipulation, such as placing orders which has the eff ect of disrupting or 
delaying the functioning of a trading system ("quote stuffi  ng").
Inter alia, this Regulation introduces a new framework, especially:
1. Covers fi nancial instruments admitt ed to trading22 on Multilateral Trading 

Facilities (MTFs), other organised trading systems and "over-the-counter” (OTFs), 
such as swap execution facilities or broker crossing systems, or traded OTC and 
adapting rules to new technology;

These new trading venues and facilities have provided more competition to existing 
regulated markets, gaining an increased share of liquidity and att racting a broader 
range of investors. But the increase in trading across diff erent venues has made it 
more diffi  cult to monitor for possible market abuse. 

2. The legislation to commodity markets and related derivative markets23, it 
will strengthen the fi ght against market abuse across commodity and related 
derivative markets; 

3. The defi nition of market manipulation to the trading orders placed through 

Parliament and of the Council and Commission Directives 2003/124/EC, 2003/125/EC and 2004/72/
EC and Directive 2014/57/EU on criminal sanctions for market abuse (CS MAD) were published in 
the Offi  cial Journal of the European Union on 12 June 2014 and will apply as of 3 July 2016.
21  For further details see htt p://europa.eu/rapid/press-release_MEMO-13-774_en.htm
22  However, some exceptions apply. The prohibition of insider dealing and market manipulation 
does not apply to trading in own shares in buy-back programs or trading in securities for the 
stabilization of securities when some conditions laid down in MAR are met. Moreover, MAR does 
not apply to public authorities in pursuit of monetary, exchange rate or public debt management 
policy.
23 According to the Memo of European Parliament’s endorsement of the political agreement on 
Market Abuse, European Commission, Brussels, 10 September 2013, Commodity spot markets 
and related derivative markets are highly interconnected and market abuse may take place across 
these markets. This raises special concerns for spot markets because transparency rules and market 
integrity apply to derivatives markets but not to the related spot markets. It is beyond the scope of 
the Regulation to govern directly those non-fi nancial markets, which should be subject to specifi c 
and sectoral regulation and supervision as provided for in the fi eld of energy by the Regulation 
on energy market integrity and transparency (REMIT). However, the lack of a clear and binding 
defi nition under the existing MAD of inside information in relation to commodity derivatives 
markets may allow information asymmetries in connection with those related spot markets. This 
means that under the current market abuse framework, investors in commodity derivatives may 
be less protected than investors in derivatives of fi nancial markets.
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electronic means such as algorithmic trading strategies and high frequency;
4.  Explicitly ban the manipulation of benchmarks24 such a LIBOR and Euribor, and 

indices-abuse as well. Since March 2011, investigations have been taking place in 
relation to possible manipulation of the EURIBOR and LIBOR benchmarks for 
interbank lending rates by a number of banks. Many fi nancial instruments are 
priced by reference to benchmarks and the suspicion was that banks had provided 
estimates of the interest rate at which they would accept off ers of funding which 
were diff erent from the rate they would have accepted in practice. 

5. Reinforcing regulators' investigative and sanctioning powers: The new Regulation 
extends the current reporting of suspicious transactions also to suspicious 
unexecuted orders and suspicious OTC transactions. The supervisory authorities 
have access to the information they need to detect and sanction market abuse 
(e.g. the access to any document or data and the right to receive or take a copy 
thereof; (ii) the right to carry out on-site inspections or to require recordings or data 
traffi  c held by investment fi rms, credit institutions or fi nancial institutions and, 
insofar permitt ed by national law, by telecommunications operators; and (iii) the 
power to impose a temporary prohibition of the exercise of professional activity), 
in accordance with national law and subject to adequate and eff ective safeguards.  
It also requires Member States to provide for the protection of whistle blowers 
and accused persons. Finally, a new off ence of "att empted market manipulation" 
is introduced to make it possible for regulators to impose a sanction in cases 
where someone tries to insider deal or manipulate the market.

6. The Regulation clarifi es the scope of the reporting obligations25 in relation to 
managers' transactions and it stressed that any transaction made by a person 
exercising discretion on behalf of a manager of an issuer or whereby the manager 
pledges or lends his shares must also be reported to the competent authorities 
and be made accessible to the public. 

7. Emission allowances are reclassifi ed as fi nancial instruments as part of the 
proposal for a regulation on markets in fi nancial instruments26. As a result, they 
will also fall within the scope of the market abuse framework. 

8. Exemption from the creation of a register of persons with access to inside 
information provided that the issuer ensures that people who have access to 
inside information are properly informed of the legal and regulatory obligations 
that this involves and that the issuer can provide, upon request, to the competent 
authority a list of persons with access to inside information.

24 According to Memo 13-774 of European Commision, benchmark is any rate, index or fi gure made 
available to the public or published that is periodically or regularly determined by the application 
of a formula to, or on the basis of the value of one or more underlying assets, or prices, including 
estimated prices, actual or estimated interest rates or other values, or surveys and by reference 
to which the amount payable under a fi nancial instrument or the value of a fi nancial instrument 
is determined. Underlying assets or prices referenced in benchmarks can include equities (e.g. 
the FTSE 100 index), bonds (e.g. NASDAQ OMX fi xed income), interest rates (e.g. LIBOR or 
EURIBOR), or commodities such as agricultural products (e.g. cocoa LIFFE London), metals (e.g. 
Gold COMEX) or oil (e.g. Brent oil ICE).
25  The European Securities and Markets Authority (ESMA) has issued fi nal implementing technical 
standards (ITS) regarding sanctions and measures which will implement the Market Abuse 
Regulation (MAR). The ITS prescribe how national competent authorities (NCAs) should notify 
ESMA annually of the investigations they conduct and the sanctions and measures imposed in 
their Member States under MAR. 
26  For further details, see MEMO/11/716 of European Commission
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Criminal Sanctions for Market Abuse Directive

The Directive on Criminal Sanctions for Market Abuse27 follows the approach set out 
in the Commission's Communication "Towards an EU criminal policy – Ensuring 
the eff ective implementation of EU policies through criminal law28" of 20 September 
2011.
This included an assessment, based on clear factual evidence, of the national 
enforcement regimes in place and the added value of common EU minimum criminal 
law standards for the most serious violations of fi nancial services legislation, taking 
into account the principles of necessity, proportionality and subsidiarity.
The Directive also requires Member States to criminalise inciting, aiding and abett ing 
insider dealing, unlawful disclosure of inside information and market manipulation, 
as well as att empts of insider dealing and market manipulation
Common principles are proposed, notably the maximum fi ne should not be less than 
three times any such profi t. In parallel, a proposal for a Directive on criminal sanctions 
for market abuse requires Member States to introduce criminal sanctions for the 
off ences29 of insider dealing and market manipulation where these are committ ed 
intentionally. These sanctio ns must be eff ective, proportionate and dissuasive 
when they are committ ed intentionally and at least in serious cases and which may 
include other sanctions such as exclusion from entitlement to public benefi ts or aid, 
temporary or permanent disqualifi cation from carrying out of commercial activities, 
placing under judicial supervision, judicial winding up or temporary or permanent 
closure of establishments which have been used for committ ing the off ence.

The criminal analysis of the Market Manipulation and Insider Dealing

According to the article 143/a/1 of Albanian Criminal Law, Market Manipulation30 
is the inaccurate and intentionally submitt ing of the value of a product, service or 
currency, in order to disrupt the free and fair market. These criminals’ activities are 
punishable by a fi ne or imprisonment up to four years.
Therefore, in this provision the legislator intends to guarantee the integrity of market31 
as a whole by condemning any conduct that results in the incorrect presentation of 
the value of a good, service or money.
Meanwhile, through the provision of a particular crimes from the article32 143/a/2 till 
the article 143/a/7 of Albanian Criminal Law is intended to guarantee the sett lement 
and the integrity of securities market and specially the process of issuing securities33; 
27 See Directive 2014/57/eu of the European Parliament and of the Council of 16 April 2014 On 
Criminal Sanctions for Market Abuse (market abuse directive).
28  For further details, see: htt p://europa.eu/rapid/press-release_IP-11-1049_en.htm?locale=en.
29  For further details, see: htt p://europa.eu/rapid/press-release_MEMO-14-78_en.htm.
30These article is added by Law no. 23/2012 dated 01.03.2012, Article 20.
31  We emphasize here that there are four types of markets: Primary market, Secondary market, 
Third market and Fourth market.
32 These articles provide criminal att itudes as, Unauthorized use and dissemination of privileged 
information; Price manipulation and the spread of false information; Submission of false data and 
unauthorized distribution of them; Unauthorized registration of securities on a stock exchange; 
Concealment of ownership; Illegal trade of titles
33 According to the article 3 of the Law no. 9879, date 21.2.2008 “On the Securities”, securities are 
fi nancial instruments that are issued and traded for obtaining profi t, through the administration of 
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trading and registering, identifying, even the persons and individuals authorized 
to carry out securities transactions, and executing transactions with this fi nancial 
instruments, protecting investors and holders securities rights’.
Even, the European Commission emphasizes that insider dealing occurs when 
a person who has price-sensitive inside information trades in related fi nancial 
instruments. Market manipulation takes place when a person artifi cially manipulates 
the price of fi nancial instruments through practices such as the spreading of false or 
misleading information and conducting trades in related instruments to profi t from 
this. Together these practices are known as market abuse34.
Privileged information, also known as price sensitive information, means specifi c 
information, the content of which is not public, which concerns fi nancial instruments 
or issuers of fi nancial instruments, which, if disclosed, would be likely to signifi cantly 
infl uence the price.
The competent judicial authority is the Court of the place where the off ense was 
committ ed. As a rule, it is believed that it coincides with the place where unlawful 
conduct "meets" the subject to whom it is addressed. It should therefore be located 
at the place where the prices of the fi nancial instruments are formed. However, in 
the specifi c case of trading of shares and fi nancial instruments within the telematics 
circuit, it seems that the off ense is intended to be consumed in the place where the 
agent has entered into the system the artifi cial purchase/sale off er.
In fact, the judge case by case will have to ensure that the conduct put in place was 
actually able to cause a signifi cant change in the price of fi nancial instruments, 
analysing the specifi c market situation in which the criminal conduct is activated.

The legal object of crime

The Criminal Law, through these provisions, aims to guarantee the legal relationships 
established to ensure the constitutional right of private, public or state ownership 
from fraud criminal actions and omissions35.  
These criminal acts menace the public faith in the fi nancial market, the consumer 
rights and interest, the soundness of business activity, the fi nancial stability and the 
state of law at whole.
Interalia, the principle of publicity, impartiality, transparency, fairness and equality 
in the treatment of investor would have been guaranteed. 
So, the legal interest protected is even, the respect of the adequate methods and 
principles, which creates and determines the price or value of each fi nancial 
instruments, according to the regular laws of the market.

Modus Operandi of crimes
- Objective element of crime (Actus Reus)
According to the Market Abuse Directive, market manipulation takes a variety of 
the rights derived from their possession. The term "securities" includes, without limitation, shares, 
bonds of companies, government bonds and other debt securities traded on the capital market, 
treasury bills and bonds issued by the state Albanian Government, securities issued by the Bank 
of Albania, trade receipts, shares or quotas, Investment funds, and other fi nancial instruments 
comparable to shares and bonds and that are valued and approved as such by the Financial 
Supervision Authority.
34  For further details, see htt p://europa.eu/rapid/press-release_IP-11-1218_en.htm.
35  See Elezi Ismet “Criminal Law” 2009, pg.246
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forms, including:
1. Ramping (the market) are actions designed to artifi cially raise the market price 

of listed securities and to give the impression of voluminous trading, in order to 
make a quick profi t;

2. Wash trade is selling and repurchasing the same or substantially the same security 
for the    purpose of generating activity and increasing the price;

3. Quote stuffi  ng is a tactic employed by high-frequency traders that involves 
using     specialized, high-bandwidth hardware to quickly enter and withdraw 
large quantities of orders in an att empt to fl ood the market, thereby gaining an 
advantage over slower market participants36; 

4. Churning is when a trader places both buy and sell orders at the same price. This 
increased activity is intended to att ract other investors and increase the price;

5. Bear raiding is an att empt to push down the price of a stock by heavy selling or 
short selling.

6. Cornering (the market) is a purchase enough of a particular stock, commodity, or 
other asset to gain control of the supply and be able to set the price for it;

7. Corporate Disclosures is when spreads false or misleading information about a 
company. 

8. Distort prices or trades to create a false demand for a security;
9. Improperly limit the number of publicly available shares in a stock.
Relating to the Actus Reus, as a conductor or an omission to act of crime, it seems 

that the Albanian Legislator has chosen a particular legislative technique by 
analysing in 7 articles the acts or omissions of crimes which constitutes the market 
abuse process as whole, including market manipulation and insider dealing and 
specially, committ ed through acts, as follow:

1. The inaccurate and intentionally submitt ing of the value of a product;
2. The inaccurate and intentionally submitt ing of the value of a service;
3. The inaccurate and intentionally submitt ing of the value of a currency;
4. Buy or sell tradable securities in Albania or traded by an issuer based in Albania 

by a person who has a privileged information for which the public is unaware 
and who may use it for the purpose of obtaining material for himself, for a third 
party or to the detriment of that;

5. Knowing the privileged nature of the information, communicates privileged 
information to a third party, without authorization, or advises a third party to 
buy or sell tradable securities;

6. The signature of a fi ctitious contract for the sale or replacement of securities;
7. Carrying out orders for the purchase or sale of securities for which the order was 

made with the same price or if he uses these titles as counterfeit;
8. The dissemination of information or other false facts about the increase or decrease 

of the title price or the creation of an active fi ctitious trading for the purpose of 
personal benefi ts to itself, to a third party or to the detriment of them. 

9. A person who, as a member of directory or supervisory council of an issuer, 
allows or permits the dissemination of a prospect other than that prescribed by 
law, or allows the disclosure of false data or the false disclosure of fair material 
value in prospectus.

10.  Unauthorized registration of securities on a stock exchange;
36  See htt p://www.investopedia.com/terms/q/quote-stuffi  ng.asp.
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According to the General Prosecutor's Report “On the state criminality in 2016, 2015, 
2014” results that there are no criminal proceedings registered for market abuse 
criminal off enses in Albania. Certainly such result is understandable as long as the 
Tirana Stock Exchange has been closed since 2014. 
Subject of criminal att itudes 
Albanian Criminal law defi nes the subject of crime as the person who is able to bear 
criminal responsibility for the commission or omission of criminal acts, as stipulated 
in the above mention criminal acts.
This criminal liability is born by a person who has committ ed a forbidden act aft er 
reaching the age of 14 years.
The crime of market manipulation is structured as a common crime and in fact can 
be accomplished by anyone who spreads false (insider trading information) or sets 
up sham transactions or other artifi ces (market manipulation).
From the functional point of view, the stock exchange is a market which is governed 
by simple laws of demand and supply. In this market the sellers try to sell expensively, 
while those who buy want to buy the cheapest. Participants most recognized of the 
stock market are the Brokers and Dealers. A broker sells and buys the stock exchange 
in the name and for its own account, while a Dealer acting in the name and for the 
account of others.
The issuer is responsible for draft ing the prospectus, and the responsibility for any 
potential damage suff ered by an investor who relied on information contained in the 
prospectus falls fi rst of all on the issuer. The issuer's legal and fi nancial advisors, as 
well as the independent auditors, are also responsible for draft ing certain parts of 
the prospectus.

Subjective Aspect: Mental element of crime (Mens Rea)

Is one of the necessary criminal elements, which refers to the mental element of the 
off ence that accompanies the objective elements, the actus reus.
The crime of market manipulation is committ ed with direct intention, due to the fact 
that the subject recognizes and foresees the prohibited act but intends to commit it, 
obtaining the desirable consequence, the disorder of free and fair market or obtaining 
personal benefi ts to him or to a third party.

Conclusions

The fi nancial frauds are being exposed global capital market in a multiplicity criminal 
threats causing total apprehension.  
In the context of the countermeasures undertaken in order to guarantee a fi nancial 
integrity and stability, competitiveness and effi  ciency in the stock market, it seems 
useful to realize an eff ective enforcement against misconduct and improved 
coordination between the interest parties, oversight and supervisory authorities and 
generally law enforcement authorities both within and outside Albania.
We need to take into account that, when designing and implementing fi nancial 
framework and related technical, procedural and countermeasures to prevent these 
crime att itudes, the national authorities must coordinate and promote harmonization 
of their respective regulatory regime, as a vital countermeasure to enhance the 
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integrity of international fi nancial system.
So, it is necessary to guarantee a strengthen Albanian’s capacity to identify and 
manage capital markets systemic risk on a national basis by providing staff  with 
high level technological knowledge and relevant training on criminal activity in both 
domestic and international capital markets. 
To this regard, MAD and Markets in Financial Instruments (MiFID II), Directive 
2014/65/EU guarantee the competitiveness, effi  ciency and integrity of EU fi nancial 
markets. Specially, the Regulation introduces greater harmonisation of administrative 
sanctions37, since the sanctions currently available to regulators were oft en weak and 
lack a deterrent eff ect.
Oft en, investors who trade on insider information and manipulate markets by 
spreading false or misleading information can currently avoid sanctions by taking 
advantage of diff erences in laws between the EU Member States. 
Thus, the Commission38 considers that minimum rules on the defi nition of criminal 
off ences and on criminal sanctions for market abuse are essential for ensuring the 
eff ectiveness of the EU policy on market integrity and would facilitate the cooperation 
of law enforcement and judicial authorities in the Union, especially considering that 
the off ences are in many cases committ ed across borders39
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Abstract

Hypothesis: The purpose of this article is to analyze democracy as a form of governance in 
Albania. Every country that has applied democracy, has adapted it, onto its own country 
culture and traditions. Democratic States applies universal democratic principles. These 
principles are: consent for governance, representative government, rule of law, individual 
right and the recognized principle of "control and balance". Albania is a parliamentary 
Republic. Its governing activity is based on the Constitution of country. As a democratic state, 
Albania must have a consolidated democracy, where govern the rule of law and legal state. 
In this paper we will see how the principle of democracy in Albania appears. How much 
democratic is Albania? It is worth to point out, the practical value of democracy in a society of 
a given country to prove the hypothesis raised.
The purpose of this document is: through the evidences of theoretical analysis, as well as 
on cases in the Albanian practice, to prove the hypothesis raised. The overall purpose of the 
study is the analytical framework regarding of this issue.
Methodology: This article will be based on several study methods. Mainly shall be used the 
inductive method, passing from specifi c facts to general conclusions, the description method 
and the reviewing of literature on this issue.

Keywords: Albania, Democracy, Rule of Law, Democratic Principles, Citizens.

Introduction

Post-Communist Albania of the 90s would fi nd itself with great desire to implement 
principles of democracy for an effi  cient governance. Our country just emerged 
from communist regime, decided to accept the support of internationals such as the 
United States of America and the European Union. Their support consisted, mainly 
on various potentials and economic reforms. From international support, Albania 
benefi ted in many ways. In the following years, our country faces many challenges. 
Albanian political leaders have governed the reform framework to accomplish these 
challenges, in order to reach the democratic path. In order to reach in this way, the 
applying of democratic principles.
In this article, we will stop on democratic understandings. For this part, we have 
been helped by the academic literature, on which many thinkers and theorists who 
have deal with the concept of democracy have contributed. 
We also will stop on the realization of democratic principles in our country. Are they 
realized? Is Albania a country with a consolidated democracy?
In the practice of a state, it is worth pointing out the value and importance of the 
democratic system. In this paper we will look out at the factors that have aff ected the 
slow development of Albanian democracy.

Understanding Democracy

Democracy, as an actual and ancient concept has known diff erent perspectives from 
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thinkers and philosophers at diff erent historical times. The academic world, knows 
various foreign and domestic literature that have contributed to the democratic 
approach as a form of governance state.
Demand to defi ne the term of democracy and to build an essence concept for 
democracy, has opened many discussions, especially in the meaning and context of 
the political system. The concept of democracy, like many other political concepts, 
has its origins in Greek civilization1. In this reference it is understood that the origin 
of philosophical thought for democracy comes from Ancient Greece. This term has 
two words inside it: demo that means people and a cracy that means the rule of power. So 
the rule is in the hands of the people. There are the citizens who make the decisions 
for the city's aff airs.
If we refer to literature, it off ers us a broad deal of democracy. Since the time of 
antiquity up to these days, the term "democracy", has turned on a lot of discussions, 
especially on the meaning and context of the political system. For Giovani Sartori, 
the fi rst meaning of the word democracy has always shown "a political entity, a form 
of government2"
The essence of democracy according to Abraham Lincoln is: "a government of the 
people, by the people for the people." Here, it is understood that the democratic 
system connects governance with the people. 
So, democracy is presented in some of its forms. This is exactly where the civil rights 
come involved in decision-making. We have direct democracy that implies the 
governance by the people, representative democracy that is realized by the elected 
from the people). Democracy with Participation, aims to give the opportunity to all 
citizens of a society to contribute in decision-making processes, in a country's policy. 
Also, even to get it all benefi ts and equal access by governmental bodies.3

Robert Alan Dahl, professor of political science at Yale University, created the 
pluralistic theory of democracy. Dahl is the author of many books that have on focus 
the treatments on democracy. One of his books is "Democracy and its critics" which 
he wrote in 1989. Among others in this book he states that: "No modern country 
meets the ideal of democracy, which is like a theoretical utopia. In order to achieve 
the ideal, it is necessary to meet the fi ve criteria4. According to him, democracy as a 
political system has these important ideals:
1. Eff ective participation 
Citizens must have adequate and equal opportunities to form their preference and 
place questions on the public agenda and express reasons for one outcome over the 
other.
2. Voting equality at the decisive stage 
Each citizen must be assured his or her judgments will be counted as equal in weights 
to the judgments of others. 
3. Enlightened understanding 
Citizens must enjoy ample and equal opportunities for discovering and affi  rming 
what choice would best serve their interests. 
1  Höff e, O., Einführung in Aristoteles„ Politik, në Höff e, Otfried (2001), eds., Aristoteles„ Politik, 
Oldenbourg Verlag, Berlin, 2001, pages. 5-20, page 5.
2   Giovani Sartori, “What democracy is?”, Dituria, Tiranë,1998, page 8.
3  Kozeta Ligeja, Involvement of the community in local government in Albania - Balkan Journal of 
Interdisciplinary Research IIPCCL Publishing, Graz-Austria, 2019, ISSN 2410-759X , page 96.
4  R.A. Dahl, Democracy and Its Critics, Yale University Press, page 221.
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4. Control of the agenda 
Demos or people must have the opportunity to decide what political matt ers actually 
are and what should be brought up for deliberation.
5. Inclusiveness
Equality must extend to all citizens within the state. Everyone has legitimate stake 
within the political process5.
It is accepted both in the academic and in political circles than in labelling of today's 
political systems which embody the highest values of democracy, the concept 
Democracy is associated with terms, such as: Liberal, Representative, Consensual, 
Delegating etc. For Schumpeter, democracy means "only the people have the right 
to accept or reject the persons who will govern it6. So that clearly implies that the 
people by its sovereignty choose the people to govern the country.
So, referring to the scientifi c literature which has a multitude of thinkers, authors, 
professors of diff erent times who spokes about democracy, in this article are selected 
some authors who have spoke about it.

Overview of Democracy in Albania

We, the people of Albania, proud and aware of our history, with responsibility for it future, 
with the trust in God and / or to the other universal values, with the determination to build 
a state of law, democratic and social, to guarantee human rights and fundamental freedoms, 
with the spirit of tolerance and religious coexistence, with the commitment to protect the 
dignity and the human personality, as well as the prosperity of the whole nation, for peace, 
well-being, culture and social solidarity, with the centuries - old aspiration of the Albanian 
people for identity and national unifi cation, with the deep conviction that justice, peace, 
harmony and cooperation between nations are among the highest values of mankind.7

This citation, which was expressed in the fi rst part of the fundamental principles of 
the Albanian Constitution, shows a normative approach to democratic existence in 
the Albanian state. Is Albania alright governed by democratic principles?
The change of political regimes for Albania in 1990 brought a success to challenges 
strengthening democracy as a new political regime in the country. This was shown 
with the support of internationals such as the United States of America and the 
European Union, in the practical teaching of the principles of democracy. International 
support was multidimensional as economic and political. Essence of international 
community consisted in carrying out institutional and political reforms for you 
developed towards a democratic path. Soon, post-Communist Albania found itself 
with the establishment of a constitutional order, with new governance in the political 
regime; with the rise of 3 powers that are: Executive, Judicial, and Legislative Power. 
The country's constitution through the its principles, had established the normative 
principles of their functioning; or taking measures for building structures for the 
protection of human rights; measures for parliamentary and local elections in the 
country.
The experience of policymakers in Albanian politics, with the passing of years, has 
brought changes in place, to get closer to the democratic road. Albanian Parliament, 
5  Ibib.
6  J.A. Schumpeter, "Capitalism, Socialism and Democracy," p. cit at Eva Etzioni-Halevy, "Classes 
and Elites at Democracy and Democratization ", Editions Dudaj, Tirana, 2009, p. 109.
7  Constitutions of the Republic of Albania, Centre for Offi  cial Publications, Tirana 2017.
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through the political majority which had won in the parliamentary elections, has 
accomplished many diff erent reforms. These reforms have brought signifi cant 
changes to political governance.
Beyond the 1990s, Albania has changed its approach to democratic development in 
the country.
Currently, Albania as part of NATO, where in the spring of 2019, expects an offi  cial 
response from European Union towards its membership in the great European family. 
The membership requirement has been the fulfi lment of democratic principles. This 
fundamental issue for Albania's future remains to be seen in the months following 
this year. 
But even though 29 years have passed with the democratic regime, Albania has done 
very litt le development towards a consolidated democracy. Academics, scholars, 
politologists, it is raised concern that why Albania is experiencing so diffi  culty to 
develop towards a consolidated democracy? It's been 29 years passing through and 
why is Albania still a fragile democracy? What does made Albanian democracy to 
face many challenges?
Factors aff ecting the slowdown in democracy are many, such as: lack of culture 
policy; political parties; week civil society, non-respecting of principle "check and 
balance" for three powers; problems with local and parliamentary elections; distrust 
of citizens in public institutions; not involving civic participation in central and 
local political decisions; media as the fourth free power for its function, nepotistic 
institutions, ect.
Let's explore these essential factors for the functioning of a democratic state:
Lack of democratic political culture is a feature of leading government leaders in 
the country. Even though Albania moved from the communist to the democratic 
system, it was noticed that the governing politicians were made people who were 
used to traditions and principles of communism. These leaders found it diffi  cult 
to vindictive communist mentality under their leadership. From the literature of 
political science, we know that changing political systems in one country is a process 
that is quicker than changing the mentality of governing that requires time, eff orts, 
studies, training with new political mentality. Thus, in this context, it is clear that 
governing politicians leads following the way of ideology comes from past regime. 
This has led to a defi cit in approaching a democratic political platform.
Political Parties - According to the Tirana Court,8 in Albania exist 127 registered 
political parties to carry out their political activities. Creating of political parties in 
our country is a simple
procedure, more specifi cally; we refer to article 10 of this law9 (amended by Law 
No. 10378, dated 10.2.2011). Also in the local elections of June 21, 2015, the Election 
Commission10 registered 68 political parties from 127 parties registered in the court. 
Based on this fi nding, it is understood that in Albania are a large number of political 
parties.  But for taking of power only two major parties fi ght: both the Democratic 
Party and the Socialist Party.
So we can say that the two largest parties in the country do not fi ght for alternatives 
or for diff erent att itudes to improve the country's governance. From experience 
8   htt p://www.gjykatatirana.gov.al/ on December 28, 2018.
9  Law No. 8580, "On Political Parties" dated 17.2.2000 Amended by Law no. 10374, dated 10.2.2011 
law no. 17/2014, dated 20.2.2014 Law no. 25/2014, dated 25.9.2014.
10  htt p://cec.org.al/ last seen 17 February 2019.
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we noticed that Albanian political parties struggle for power to enrich its leaders. 
Specifi cally this phenomenon is clearly seen in the nomination of businessmen for 
MP, having no professional profi le that deal with policy making.
In this way Albanian politics is not functional for the construction of alternatives, 
models, new approaches that would bring a new model of policy making to the 
electorate.
The role and importance of civil societies is too great for a democratic system. In 
Albania there are many civil societies. Practically, these civil societies do not play a 
dominant role for the national problems. It has also been noted that some of them 
are used by Albanian politics. So by one hand, civil society needs projects that 
are provided by political support and by the other side politics need civil society 
personalities to talk about their issues. Nevertheless, Albanian politics must made 
civil society, part of decision-making process on diff erent policies, and not use it. 
In addition, another feature of civil society emerges, fi ghting for various national 
and international projects. The purpose of civil society is not fi ghting for projects but 
for achieving their goals that help to change the situation in the country. 
One of the important principles of democracy is the "check and balance" principle 
of powers on democratic governance. In the Albanian constitution is sanctioned at 
article 7 the separation of powers. Concretely: The governance system in the Republic 
of Albania is based on the division and the balance between legislative, executive 
and judicial powers11. This means that all three powers are separate and distinct 
from each other. Each of these institutions exercises their activity independently and 
diff erently from competencies and other institutions. But the Albanian reality started 
from their experience has shown that: Each of the governing majority in parliament 
has had an impact interference with the competencies and responsibilities of other 
powers. 
This has resulted problems in 3 governing powers. This means that each of the 3 
powers has been political infl uence by the governing majority for the results of the 
objectives of each power. This feature of disrespect of check and balance of powers 
has brought problems on governing of public institutions in our country. 
So the interference and infl uence of political leadership was not only in the three 
powers but also in the public institutions. This is related to the intervention in 
nepotistic employment in these institutions. Practice of Albanian institutions 
operates with the political nomination of that party wing that is in the government. 
Institutional appointments were not made according to human resources meritocracy 
but appointments by contribution in next elections. Thus, the existence of political 
institutions emphasizes the weakening of democracy in country. At fi rst glance, 
there is a slump in appointing individuals to work through parties. This is seen in 
media literacy approaches by the legislature for the penalties for the conduct of this 
process. But on the practice behind the media cameras, within the party structure, 
this is an essential phenomenon. Because, political parties gain their victory by 
rewarding their electorate with jobs in institution by exchanging with votes that 
electorate provides for the party. This is a phenomenon seen in two major political 
parties in country.
Another factor that aff ects the slowness of functional democracy is electoral choices. 
Constitution of Albania in Article 1 at point 3 has sanctioned the principle that 
11  Constitution of the Republic of Albania, Centre for Offi  cial Publications, Tirana 2017.
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"Governance is based on a system free, equal, general and periodic elections"12. So far, 
Albania has developed numerous electoral choices both local elections and central 
elections. Based on experience some problems have been identifi ed with them. These 
problems are: manipulated lists, manipulation of the vote, establishment of electoral 
commissions with politicized individual, involvement of the administration in 
commissions for the conduct of elections, the purchase of the vote, the appearance of 
the heads of the various parties making pressure on commissioners of other parties in 
the voting centres, use of militants for deliberate incidents in voting centres, ect. What 
is evident is that the elections in our country are not very honest and inexpensive but 
are under the swallowing of politics. This phenomenon is the same for both elections 
central as well local elections.
This situation has brought a lot of dissatisfaction at the electorate who, sawing 
everything transmitt ed in the media present their disbelief to leading leaders or to 
public institutions. All this is related to the other factor that is the distrust of citizens 
in the leadership of Albanian politics. 
Thus, the distrust of citizens in political leadership is so great that people show 
mistrust even in the activity of public institutions whether they are local or central. 
So referring to the Law on Local Self-Government13 which clearly states that "self-
government local government in the Republic of Albania ensures eff ective, effi  cient and at the 
level of government close to the citizens ... ". This means that besides the competences that 
local government has for the well being of community but on the other hand shows 
the report that needs to be built with people. This report should be a cooperative and 
co - governative report. So people have to take part in the decisions politics in public 
institutions. Because, everything is done for the community. Even though studies 
have taken from diff erent non-governmental organizations such as Movement 
Albania14 , Institute of Political Studies15, IDRA16 there have been highlighted that 
community participation is not at the right levels to participate in political decisions.

In the Democratic system, scholars have classifi ed the media as the Fourth Power. In 
one democratic state media plays a very dominant role in transmitt ing information 
respecting its objectives and goals. More free and independent media we have 
more transparency we have in the information served to the public. But the media 
landscape in Albania for years has been, and continuous to have a more moderate 
forms of connection with politics leadership. This has led that by the perspective of 
public opinion to distinguish media information provided by parties’ colours.
Consolidated democracy comes from co-operation and the realization of all 
mentioned factors above. As a result, democratic principles must be implemented 
responsibly. Then we will have one Albania with a functioning democracy, where 
will the rule of law prevail. 

12  Ibid.
13  Law no. 139/2015 "On Local Self-Government" is published in the Offi  cial Gazett e no. 249, dated 
14 January 2016
14  htt p://www.levizalbania.al
15   htt ps://isp.com.al/
16  htt ps://www.idracompany.com/sq
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Conclusions

At the end of the article we say that: Although 29 years have been passed with 
the democratic regime, Albania has made litt le progress towards consolidated 
democracy.
In academic circles, scholars, politologists, there is concern about why Albania has so 
diffi  culty to develop towards a consolidated democracy.
Factors that have contributed to the slowdown in democracy are many: Lack of 
culture policy; political parties; week civil society, non-respecting of principle "check 
and balance" for three powers; problems with local and parliamentary elections; 
distrust of citizens in public institutions; not involving civic participation in central 
and local political decisions; media as the fourth free power for its function, nepotistic 
institutions. 
Consolidated democracy comes as a result of the cooperation of many diff erent 
actors. These actors present the contributions, competencies, responsibilities 
for achievement of certain objectives. So the alternation of these actors brings a 
democratic system in the country. 
These actors such as: political parties, media, non-governmental organizations, 
community, interest groups, collaborating between them bring high results towards 
the route to a consolidated democracy.
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Infl uencing Factors in the Appearance of Criminality
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Abstract

Criminality is always discussed by everyone, and discussed in diff erent cases, of each area 
of life. Everyone is now accustomed to listen that someone has committ ed a crime and that 
doing anything that is considered prohibited is a crime. But, most importantly, very litt le is 
known about the causes of crimes, what they are, and what are the causes or factors that aff ect 
the occurrence of crimes and criminals. This is rarely discussed and discussions usually take 
place at various seminars, and most of them unfortunately are only for donation purposes 
rather than for the purpose of infl uencing the prevention of criminality.
For this reason, this paper aims precisely to address some of the factors that infl uence the 
appearance of criminality, however to contribute a litt le to its prevention. The factors to be 
addressed will be those external or objective that are economic conditions, education, religion, 
family, school, social environment, vengeance, media and internal or subjective factors such 
as character, temperament, intelligence, emotions, motives and disorders mental. Conscious 
that my contribution to this paper, will be very litt le, because the topic  is quite wide and 
complex, but to us Albanians it is said "bett er than nothing".
There is no doubt that there will be many things that should be said and presented in this 
paper, because there is a special science dealing with criminality and a particular branch 
dealing with the sources and causes of criminality.

Keywords: Crime, etiology, objective, subjective, character.

                                                   Introduction

The word crime is understood by all. Everyone knows that it is something bad and 
is the opposite of good. Everyone who is questioned and the one who is not being 
asked judges that the crime should not happen. That the crime should be judged 
and punished. We can say that even a criminal when he thinks to do  the crime he 
justifi es him in his own way as an allowed thing, as something that must happen 
with his action or inaction. Because crime and criminality is a phenomenon that has 
overtaken the society, is created a special science dealing with crime. Criminology is 
science that studies criminality that risks the well-protected of the good, sanctioned 
by law. So in this paper we will talk about the causes of the crimes, what are and 
which are the causes or factors that aff ect the appearance of crimes and criminals. 
Some of the factors aff ecting the appearance of criminality will be addressed, though 
litt le to contribute to its prevention. The factors to be addressed will be those external 
or objective that are economic conditions, education, religion, family, school, social 
environment, vengeance, media and internal or subjective factors such as character, 
temperament, intelligence, emotions, motives and mental disorders. And as a fi nal 
result it will be that the family is which has its role in educating children as family 
education is a very important factor in their approach to creating a regular, peaceful, 
normal life which fi ts social regulation, away from life with problems and criminality. 
And the family, is just a ring in the long chain of factors that cause the crime.
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In science is known as the branch of criminology Criminal Etiology which studies 
the factors that cause criminality, that these factors have to do with the knowledge of 
the sources, roots and determining circumstances of criminality ... that is, a scientifi c 
branch which is engaged in recognition, defi nition and analysis of factors, causes, 
sources and roots of the phenomenon of criminality (Halili, 2005). Based on this, the 
etiology of crime we can say that  have the source in some sort of factors, divided into 
external  and internal factors.

II. Infl uencing factors in the appearance of criminality

2.1. External factors (objective)
External or objective factors "present the determinant conditions and circumstances 
of criminal behavior" (Halili, 2005). According to the criminologist prof. Ragip Halili, 
as external factors infl uencing criminality, are a diff erent group of them that aff ect the 
general criminality and specifi c forms of crimes. He mentions a considerable number 
of determining factors, which he has divided into several groups: economic and social 
factors (industrialization, urbanization, migration, economic crises and depressions, 
poverty, unemployment, professions, etc.), ideopolitical factors (political confl icts, 
cultural, war, education, methods of communication, both writt en and electronic, 
religion), microgroup factors (family, school, social environment), socio-pathological 
factors (prostitution, sexual pathology, alcoholism, narcotics, gambling, wanderings 
and alms, revenge and blood feuds, etc.) (Halili, 2005).
In our case, the external factors that most aff ect today's criminality, especially in 
Kosovo and which will be addressed here are: economic conditions, education, 
religion, family, school, social environment, vengeance and blood feuds and the 
media.
2.1.1. Economic conditions
Economic conditions are very important factors and aff ect the appearance of 
criminality. Most crimes happen because the perpetrator has the purpose of property 
gain. Thus, a person who belongs to the poorer class is necessarily more open and 
willing to commit a crime and even with pay than a wealthy person economically. 
A man who is economically dependent on others, by criminal groups is more easily 
convinced of the demand or the duty to commit serious crimes such as murder. He 
will do it as a thanksgiving to the economic assistance made to him, but also as an 
obligation or even a duty. Usually in ordinary crimes rich people can be just those 
who order, rarely executors. Their crimes are usually high level crimes, economic 
crime and white collar crimes. While the poor people have litt le opportunity to 
commit economic crimes and they are usually executors, oft en the caretaker of the 
imperfect crime.
2.1.2. Education
Education usually aff ects the number of crimes, but also the specifi c category of 
crimes. For example, in a survey conducted in Kosovo, the largest number of criminal 
off enses of murder ... committ ed by the motive of vengeance and blood feuds are 
performed by persons with low education and illiterate. Rarely are persons with 
higher education who commit such crimes. "(Halili, 2005)
Also, in another study, during the treatment of the murders in the period 2005-2009 
in the region of Prishtina, it was found that out of 63 serious murders that happened, 
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we have had no case of serious murders committ ed by a person who has had high 
education. In general, the education of perpetrators was low to the secondary 
school. Some of the serious murders have also been committ ed by a person who 
was uneducated at all, or with start-up but unfi nished education in primary school, 
without knowing either writing or reading (Sopjani, 2011).
It is concluded that the involvement of the educated people in crime is at lower levels 
than those with no education or with low education ... traditional crimes are mainly 
carried out by people with low education or without education (Hysi, 2005).

2.1.3. Religion
Misuse of religion and its exploitation for political purposes can stimulate diff erent 
forms of criminality (Halili, 2005).
Religion preaches and proclaims calls against criminality, of every kind of crime, 
against violence, murder, and beauty and life elevates. The Qur'an in Sura 5:32 says 
"... if anyone killed someone not for revenge for murder or for crimes on earth it 
would have been as if he had killed all mankind. On the other hand, if someone 
saves a life, it would have been as if he had saved the life of all mankind "(al-Hilali 
& Khan, 2000).
Usually, in cases that may aff ect religion, there are serious cases, and recent crimes are 
very apparent in the countries of origin in the name of Islam. History also recognizes 
previous crimes committ ed in the name of the Church. In the research conducted 
for the murders committ ed in the period 2005-2009 in the region of the capital of 
Kosovo, it was found that no perpetrator of this type of crime was motivated by 
religion. There were suspicions that such an assassination was committ ed based on 
the misuse of the religion, but that case has remained uninhabited today and the 
perpetrator is unknown. This murder occurred in the Big Mosque in Pristina, where 
by using strong tools from unknown persons, a person was killed, while another 
person was subjected to serious bodily injury (Sopjani, 2011).

2.1.4. Family
Family education given to children is a very important factor in their approach to 
creating a regular life, a peaceful and normal life, a life that fi ts social regulation, 
away from life with problems and criminality, ect.
In many cases the family is the place where people take the fi rst consequences of 
violence, where they learn how to become violent and how to justify it (Hysi, 2005).
Children learn to "behave well, to respect people with feelings of love and solidarity, 
against feelings of bereavement, selfi shness, vengeance, creating conditions for 
preventing future murders (Elezi, 2000 ). The family is the fi rst place where the child 
takes the right steps but also the backward steps and that in the future there may be 
pronounced tendencies towards crime.

2.1.5. School
Even the school is and should be "treated as a criminogenic factor, which contributes 
to the appearance of some forms of criminality in the line of minors and young 
people" (Halili, 2005). Criminologists mention many reasons for the impact of school 
on criminality, and among other things it is emphasized that "insuffi  cient work of 
teachers with students, insuffi  cient care and supervision of children and minors 
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with problematic and deviant att itudes and att itudes ... lack of contact of school 
with parents, harsh and rude att itude toward students "(Halili, 2005). In this case, 
some of the the guilt is left  to the teachers, professors and other persons involved in 
education and education of young people.

2.1.6. Social environment
Social environment is the space that a person lives and works. It undoubtedly aff ects 
the development and education of children and minors. Minors their criminal activity 
begins even under the infl uence of the district where they live and where they are 
associated. Certain neighborhoods that have more people dealing with crimes are 
more likely to be the focal point of creating new criminals. Importance is also that 
with whom a person is accompanied. A young man, associating with persons who 
may be criminals of varying proportions, there is a potential risk that they themselves 
will be brought into the crime. Such persons may be the main perpetrators of various 
crimes, more oft en they may be both collaborators of the perpetrator by providing 
help or hiding the evidence, helping the perpetrators escape or hide and other forms 
of assistance.

2.1.7. Revenge and blood feuds
Revenge and blood feuds are external factors that infl uence the appearance of 
criminality. This phenomenon is recognized in many countries of the world which 
are more traditional, such as Japan, China, but also Balkans, especially the Albanians.
Vengeance and blood feud are very ancient occurrences and have been present since 
unorganized and ongoing societies. Vengeance and blood feud "have followed all 
peoples during certain social, political, cultural, economic developments (Halili, 
2005). The known Kosovar psychologist, Pajazit Nushi, says that "vengeance to 
Albanians has its source of improper behavior of parents and other adults and in the 
family to their descendants, especially in the non-observance of others behaviors and 
aggressive behaviors between us in the presence of litt le ones "(Nushi, 2002).
Almost as a whole, serious crimes such as murder are committ ed by being pushed 
by revenge, revenge for various reasons, such as economic gain, blood-feuding, etc. 
In this way, the pathologist among the fi rst of Kosovo, Fadil Batalli, has mention that 
"characteristic of Kosovo is murder by vengeance" (Batalli, 1985).

2.1.8. Media
Even for the media, according criminologists, there are reasons which prove that 
they aff ect crime. Films with inadequate content, dominated by violence, looting, 
lust and low instincts, have a negative impact on young people (Halili, 2005).
Media oft en not only aff ect the committ ing crimes by promoting confl icts between 
individuals but it also creates confl icts between certain groups, such as social, but 
also regional, ethnic, cultural, etc. The media oft en spread their infl uence through 
the creation of misguided perception of situations and events that have happened  
in reality.
The media have a major impact on small crimes, but "judicial practice refers to cases 
... of murders, which are made by means, methods and techniques similar to those of 
screened fi lms (Halili, 2005).
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2.2. Internal  factors (subjective)

Internal or subjective factors are factors that arise from the personality of the 
perpetrator, emotional infl uences, motivational, spiritual and mental, but also 
temperament, intelligence, etc. which aff ect the perpetrator to commit a crime.
Although there are many internal factors that most oft en aff ect the committ ing 
a crime, here in this paper will address those factors that are mostly identifying: 
character, temperament, intelligence, emotions, motives and mental disorders.

2.2.1. Character
The character is made up of all those that show the individual's att itude to some of the 
principles, values   and moral and ethical rules of a particular society or environment. 
Some authors, as features and character traits, mention honor, altruism, conscience, 
self-confi dence, honesty, self-criticism, consistency, stability, labourism, modesty, 
selfi shness, fear, sincerity, aggressiveness, perseverance, and other things (Halili, 
2005).
Depending on the type of crime we also have the characters of the perpetrators. In 
this way, serious ordinary crimes, such as murder, mainly perpetrators are aggressive 
persons, those who are more self-confi dent, those with a pronounced selfi shness, 
those who are persistently called. But, in the other crimes that are soft er, the lowest 
level, perpetrators are those who have a sensitive character, are not very persistent, 
are the most indecisive types.
2.2.2. Temperament
Temperament is mental quality of person, "which manifests itself in his response to 
various external harassment and exhortations “(Halili, 2005).
There are four types of temperaments: choleric, sanguinic, phlegmatic and 
melancholy. Temperament in the appearance of criminality greatly aff ects, where 
oft en the crimes are carried out by persons of fi erce and aggressive temperament, 
who react very quickly and sharply to the unpleasant things coming from abroad, 
from the distant circle but also to the more close.
Ordinary crimes such as murder are most oft en carried out by phlegmatic types, 
because it is estimated that they " their delinquent actions and the criminal are 
deliberately committ ed... they are proven not to feel strongly responsible for the 
actions and behaviors they have caused”  (Halili, 2005). 
Their rationality for these crimes oft en tends to fi nd that they "have endured enough".
Also, melancholy types are prone to commit serious crimes, and in this case, they 
are types that react and are aff ected by jealousy, and other anger. Such grave acts of 
jealousy have also been a murder committ ed in Pristina in 2008 when the man killed 
his wife for jealousy (Kosovo Police, 2008).
2.2.3. Intelligence
The fi ndings of psychology show that when people with high intelligence go into 
crime, they are inclined to commit crimes at high level. Their crimes introduced 
into organized forms but also forms of new crimes, such as cybercrime, professional 
crimes, etc. But the most serious crimes, such as murders, are committ ed by people 
with low scale of intelligence.
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2.2.4. Emotions
Emotions are psychological features that aff ect the appearance of criminality, but 
usually in the appearance of crimes that are committ ed in a condition of mental 
illness, infl uenced precisely by emotions that create an unstable emotional condition 
of the perpetrator. With aff ect or aff ective condition, commonly referred to a special 
intensive emotional condition of intensity, which happen suddenly and occasionally. 
(Kosovo Police, 2008).

2.2.5. Motivations
Motives, "in the criminal law perspective are understood the internal impulses that 
cause a person to commit criminal off enses ... are born to a person under the infl uence 
of external harassment, for example: from another person's illicit or unlawful insults 
or actions, etc.” (Elezi & Kaçupi & Haxhia, 2006).
They represent "the stimulating powers that push an individ to be active, direct and 
guide his activity in life" (Halili, 2005) and "in solving specifi c problems or situations 
(Hysi, 2005)."
Activity and human behavior "that causes psychological and physical injuries, 
even their annihilation, according to some psychologists, fl ow from the motive of 
aggression" (Nushi, 2002).
So the motive is the cause of "revealing the intimate factor that has helped the person 
decide to commit the criminal off ense (Salihu, 2003). In ordinary crimes- serious 
murders, oft en dominant, is the motive of unscrupulous revenge or other low 
motives, based on previous gossips, jealousy, verbal insults. 
Then, there are cases of property benefi t motive as a cause of the disagreement, and 
then the instant insult was used by the assassin as a pretest to commit the murder, 
previously pushed by the purpose of wealth gain (Sopjani, 2011).
Oft en, in relation to certain criminal cases under the judicial practice, the court has 
ascertained that "the commission of this criminal off ense is not required to substantiate 
the motive" (Judgment, 2010). Personally, I think that this court conclusion is wrong, 
because proving the motive would qualify right an act and according to that we 
would also have the correct measurement of the height of the punishment.

2.2.6. Mental disorders
Mental disorders are factors that infl uence the appearance of criminality, and 
people with mental disorders evaluate those "who have escaped from reality ... 
and their criminal behavior can be infl uenced by other circumstances, especially 
the environment and the social circle, certain family conditions and other impacts 
"(Halili, 2005).
Crimes committ ed by such people are many diff erent and regardless of their criminal 
responsibility, they are still punished or sent to a mental health institution. Usually, 
in the most frequent cases these people commit serious crimes.

Conclusions

As a conclusion of this short paper we can fi nd out that the factors that infl uence 
the appearance of criminality are many. They are of objective and subjective nature, 
and with a right understanding of these factors, it will be easier to contribute to 
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undertaking appropriate actions to prevent crime. For this reason, we can say that 
one of the main factors aff ecting criminality, both in the appearance and in its fi ghting 
it is the family. The family should perform its role in the education of children since 
family education is a very important factor in their approach to creating a regular, 
peaceful, normal life that fi ts social regulation away troubled life and criminality. 
About this,  the penalist Elezi, mention that the family is the institution who learn 
children to behave well, to respect people with feelings of love and solidarity, 
feelings of bereavement, selfi shness, sickness and retaliation, creating the conditions 
for preventing future crimes. Even psychologist Nushi says that the problem of 
Albanians is uncomfortable behavior of parents and other adults in the family and 
to their descendants, especially in the non-observance of others' behaviors and 
aggressive behavior amongst us in the presence of young children.
For this reason, even Psychologist Sopjani, has sent her message to the parents that 
"Children are the most wonderful gift  a parent can have. So instead of the slap and 
the fi st give the children more freedom: let them run, let them jump, let them be 
free, let them have fun  and above all educate in correct way that when they grow 
not to take fi sts which their parents belong to (Sopjani, 2012).
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