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Abstract

Legal democracies have been facing with the evolution of a system of administrative activity
judicial review. Meanwhile the evolving of the Judicial Control over the Public Administration
in different countries of civil law systems has produced even in Albania the possibility of a
specific judiciary control over the Public Administration in an extended way. The new Albanian
Law on Administrative Courts (Law 49/2012) provides the power of the Administrative Court
of Appeal to judge as a Court of First Instance, in the cases regarding controversies on normative
administrative acts. It is a new open door to judge political decision makers, with some implicit
consequences on the entire system. Those acts are produced as a further explanation and
specification of the Law. Meanwhile they also express the Government Political Direction
and Political will. The most important issue which may rise in this case is: How can an
Administrative Court judge on the Executive Political Decision? May a Court judge the political
will of the Executive?
This power, given to the court, if we refer to administrative normative acts produced by public
authorities of political nature, is in substance in contrast to the right of exercising political
powers. This power to judge the politics should be evaluated case by case, but also some
guiding lines should be established. These should be some basic guiding criteria and limits to
be followed by the judges in the evaluation of objectives, purposes, aims or proportionality to
the situation that has imposed the law.
In most of the judiciary systems, the limits of reciprocal control between powers of the state
remain a never ending process of practice. It is usual that the law gives to the administration
a wide margin of opportunity. The way how executive would use its discretionarily, should
be judged in an appropriate way by courts. The limits of court interference in administrative
decision making would produce a fair system of judiciary control but may be even an
usurpation of government independence of political decision making or administrative
flexibility.

Keywords: judicial review, normative act, political decision making, court limits, separation
of powers.

Introduction

Judicial review of administrative activity has been a continuously discussed topic in
the last centuries. It is strongly connected to the evolution of democracy in every
single country. In its initial concept, the right of judicial review on the activity and
decisions of political power holders established through the Executive power has
been very limited. In a country where the power has been represented by a power
holder representative of the Divinity, or an authoritarian or totalitarian regime, the
idea of separation of powers and as a consequence of an independent judicial review,
has been very limited. It has been allowed only on individual acts mostly regarding
peripheral administrative bodies’.
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Only after the triumph of democratic representation, there was born a new system
based on the division of powers, and to the ‘checks and balances’ relations between
powers of the state. At this point, legal democracies have been facing with the evolution
of administrative activity judicial review. Nowadays modern democracies are qualified
even from a qualitative judicial review on individual and normative administrative
acts.
Today, the executive performs different functions, in order to investigate, to prepare
and to adopt schemes, to issue and cancel licences, etc. (Administrative); to adjudicate
on disputes, to impose fines and penalties, etc. (Judicial); to make rules, regulations
and by laws, to fix prices etc. (Legislative). Schwartz (Schwartz, Corrada, Brown,
2006, 300) rightly states that rulemaking (quasi-legislative) and adjudication (quasi-
judicial) have become the chief weapons in the administrative armoury.
Even for the Albanian system, the development of judicial control to the executive
has passed similar phases. During the communist totalitarian regime, the judicial
control was mostly limited to individual administrative acts (Dobjani, Toska, Puto,
Dobjani, 2013, 62). There was no possibility to have a specific control on the
administrative normative acts produced by political bodies of the mono party power.
After the fall of the totalitarian regime, and the establishment of a new democratic
state, finally it was possible to have a judicial control on normative administrative
acts. Firstly, they were only limited to a Constitutional Judicial review. Also following
the Code of Civil Procedure, which had a very limited view on that acts, it was really
exceptional to act in front of the court against a normative administrative act.
The new Albanian Law on Administrative Courts (here in after Law 49/2012), provides
in article 10 point 2, the power of the Administrative Court of Appeal to judge as a
Court of First Instance, in the cases regarding controversies on normative
administrative acts. It is a new open door to judge political decision makers, with
some implicit consequences on the entire system. Mostly, in the Republic of Albania,
we refer to normative administrative acts, as to those produced by the Council of
Ministers (DCM), Municipality Councils, those emended by Ministers, Mayors, etc.
DCM and other normative administrative acts are produced “… based on the law, and
for the law execution.” (art. 118 point 1 Albanian Constitution). The Court now has the
right to judge if the normative administrative acts are legally valid. So if that acts are
in conformity to the general law.
In particular, if we refer to those normative acts produced by the Council of Ministers
(the Government), in its discretionary power, this will include even the political will
expressed by the Government.
The main activity of the Government is focused on the execution of a political program,
voted by the people, and approved by the parliament. Most of Government acts are
not only connected to the necessity of law application. Even in applying the laws,
Government activity is mainly focused on doing politics. As the Constitution gives to
the government “… the power to establish and apply the general directions of the state
politics…” (Article 100 point 1 of the Albanian Constitution).
At the other hand, only a judicial control may provide the fullest protection of
administrative acts legality. The court is capable to evaluate just the legality of the
exercise of administrative activity and noting the cases when legal norm is violated
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or not. Judicial defence does not weaken administrative control in itself, and has not
managed to guarantee sufficiently and effectively administrative acts compatibility
to the law. It is precisely the judicial control that ensures the protection of legality in
the public administration activity. It represents at the same time a constitutional
guarantee for citizens to protect their rights though a just, public trial by an
independent, unbiased court, established by law (Sadushi, 2010, 270).

1. Legal framework regarding the judiciary control on politics

Normative Administrative Act, regarding its characteristic, effects, invalidity and its
judiciary control, has always been treated differently from the individual
administrative act. Its particular regime, has been a consequence of its characteristic
of being a special one. Being a normative regulation, imposing general rules for most
of the people, is similar to a law and is often affected by clear provisions of political
will.
If we refer to the previous system before entering into force to the Law no. 49/2012,
there were only few norms referring to normative administrative act. So the Code of
Administrative Procedures of 1999 only makes a simple reference to normative act
existence, and doesn’t have any other provision, regarding its procedure, form,
invalidity, juridical power, etc. The only provision on referring to the normative
administrative act is article 1 of the Code:
a) Provisions of this Code are applied by all public administration authorities during
their activity through individual acts;
b) The principles established to this Code are applied even to normative acts, as it will
be possible for them.
We can simply notice that, meanwhile is the very first article 1 providing
administrative normative act existence and in a certain way its importance, at the
other side it refers to a very limited way of its application. Even the distinction between
the terms “Provisions” referring to the Individual Act, and the term “Principles, .... for
as it will be possible” to be applied to the normative one, express the way how the
Code will be dealing with them. What is a political decision is in a certain way
untouchable.
In a similar way, even the new Code of Administrative Procedures, (Law 44/2015), in
its article 2, reformulates the same provision of the old Code giving meanwhile in
article 5 a definition as following:
 “2. “Normative Act” is every public authority will expression, in exercising its public powers,
regulating one or some juridical relations, creating general rules of behaviour, which doesn’t
deplete from its execution.”.
This definition is not a new provision in the Albanian Legislation, but simply a precise
repetition of what the Law on Administrative Courts (Law 49/2012) has provided
few years before. This repetition also shows the incapacity of the legislator in
coordinating norms while realising an efficient system of laws.
In analyzing such provisions, we realize that “an administrative normative act”, is a
decision which provides a new ruling with general effect, and such a ruling refers to
one or more people in abstract way. In order to be a normative one, the act should
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establish its subject by providing specific characteristics of powers. At this situation
the number of the people who’s directed doesn’t have any importance. It may be a
single person affected by that ruling, or a group of persons, or a specific category. It is
necessary that the act refers to its recipients by its specific qualities, and not to a
concrete name. Meanwhile it is unimportant the fact if that administrative body is
temporary or a permanent one. It doesn’t make any difference to its qualities or
characteristics (Dobjani, Toska, Puto, Dobjani, 2013, 104).
Before November 2013, in the Republic of Albania were no separated Administrative
Courts. The existing Civil Court were in charge of judging administrative cases and
in general exercising Judiciary control over the Public Administration. As a
consequence of that organization, there were specific norms in the Civil Procedure
Code, referring to the specific administrative cases. Article 326 of that Code, provided
that: “There cannot be issued judicial action against the acts of the Council of Ministers, and
other institutions of public administration in central and local level, which consist on general
normative ruling, except the cases where fundamental rights and freedoms, and other legal
interest are violated…”. So there were no possibilities to conduct a judiciary control
over those general administrative acts, except cases regarding the violation of
fundamental rights and freedoms. As it seems very difficult to find a case in front of
a court which is not raised regarding the violation of fundamental rights; the entire
article seems to avoid the normative act judicial control. From this standpoint, there
is no sense in saying that a normative act that harms the interests of individuals
should be controlled in its lawfulness by the ordinary court. The fundamental thing
is to realize that this court has no competence to annul or invalidate any normative
act, legal or sublegal. It may do this only on individual acts, i.e., so in acts for the
application of juridical norms. Invalidity or annulment of the juridical norm is a
competence of the Constitutional Court. Control over normative act may not be a
target of review from an ordinary court that resolves a conflict between two concrete
parties. Control over the norm is an abstract adjudication and as such is excluded
from the jurisdiction of any ordinary court (Sadushi, 2010, 286).
Meanwhile the evolving of the Judicial Control over the Public Administration in
different countries of civil law systems has produced even in Albania the possibility
of a specific judiciary control over the Public Administration in an extended way.
From November 2013 a new System of Administrative Courts has been created in
Albania (Law 49/2012). As provided by the Law on the Administrative Courts, it
gives to the Administrative Court of Appeal the power to evaluate the validity of the
Central Government Normative Acts on their lawfulness.
Those acts are produced as a further explanation and specification of the Law.
Meanwhile they also express the Government Political Direction and Political will.
The most important issue which may rise in this case is: How can an Administrative
Court judge on the Executive Political Decision? May a Court judge the political will
of the Executive?
According to the Albanian Constitution (Article 118 point 1), it has engaged the Council
of Ministers of the Republic (Central Government), with the duty to exercise all state
functions which are not assigned to other authorities. The Central Government
establishes the “principal direction of the State general politics…” and together with the
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other separated powers (Judiciary and the Parliament) are the bases of the Republic
organization.
In this context, a specialized court will judge even on normative acts issued by public
organisms like; the Council of Ministers, Ministers, Municipality Councils, Mayors,
etc. At this point the Law 49/2012, on its article 10, point 2, b) establishes that:
Administrative Court of Appeal judges: …. b) as a Court of First Instance, disagreements
regarding normative administrative acts, …….”. The administrative Court of Appeal is
the exclusive Court to judge the legal validity of normative administrative acts. Its
decisions become immediately final (res judicata). Differing from other decision of
administrative courts, that decision has an ‘erga omnes’ effect, and not only on the
parts participating in the process. Anyway, as to general rulings, that decision may
be re-examined from the Administrative Chamber of the High Court.
The Administrative Court of Appeal judges the normative acts as a Court of First
Instance. It means that the judgement will be realised as provided for the process in
the First Instance Court, and not as provided for the process in the Court of Appeal.
Meantime, as being a Court of Appeal, against its decisions there will be the possibility
of recourse at the High Court. The Administrative Chamber of the High Court will
realize a process based on its provisions as a High Court (Dobjani, Toska, Puto, Dobjani,
2013, 106).

2. Specific cases of judicial review on administrative normative acts

Normative acts are judged in different cases outside the general system of the
Administrative Court of Appeal. In concrete, there are two cases where the
Administrative Court of Appeal is not directly involved. The first case regards the
Constitutional review of the administrative normative act by the Constitutional Court
if it is against constitutional provisions. The second one regards the normal review of
an individual act based on a normative act not conformed to the law.
As to article 8 of the Law no. 49/2012:
“The Administrative Court doesn’t review actions:
a) regarding administrative normative act which are a competency of the Constitutional Court;
Regarding their constitutionality, the Administrative Court of Appeal is not the
competent Court, if there are no normative act provisions against the law. Those
normative acts being against Constitutional provisions should be reviewed by the
Constitutional Court.
In the case of the judgement of an individual administrative act, it may be the case
where this act is conform to an administrative normative act, and the last one against
the law. At this situation First Instance Administrative Courts and as a consequence
the Administrative Court of Appeal and the High Court, may indirectly review the
legality of normative administrative acts through the mechanism of the incidental
review. As to article 38 of the law 49/2012:
“1. Administrative Courts, during the process, …. may decide to not apply an administrative
normative act, where the individual administrative act was based, in the case the normative
one is against the law.”
The mechanism of incidental review is an efficient system which guaranties the
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principle of legality, without creating a conflict of powers with the Administrative
Court of Appeal. Meanwhile that judgement refers to that particular case, and the
normative act against the law is not applicable for that case, but it remains in power
for any other case. It is not invalidated, but just not applied to the particular case. At
that context the court decision doesn’t have an ‘erga omnes’ effect. It may only be
treated as a precedent case to be reconsidered by the single opinion of every judge
deciding on similar cases.
In a similar system of normative superposition is the conflict of norms between EU
Law and internal law. The internal law provision is considered inapplicable, but not
invalid. As no court has the possibility to invalidate an internal law if contrary to EU
Law provisions, it remains inapplicable. Being inapplicable means that in a
hypothetical situation where the law changes and there is no more contrast to the
normative act, it may become applicable. So in the mechanism of the incidental review
a normative act against the law, may become applicable and valid in a second moment
if the law changes.
The incidental review is obligatory to be applied by every instance of administrative
courts. As it results from the provision of article 38 of the Law 49/2012, there is no
choice for the courts to apply or not apply the incidental review. If there is an illegal
administrative normative act where the individual act is based, the incidental review
cannot be avoided.

3. Reviewing the political will

Administrative normative acts are produced as a part of the general normative system
of the sources of law provided by the Constitution. Their role, and the way they are
produced is specifically determined by constitutional provisions.
As to article 118 of the Albanian Constitution:
“1. Bylaws are issued on the basis of, and for the law implementation, from the authorities
prescribed by the Constitution.
2. The law should authorize their issue, determine the competent authority, the questions
bylaws should regulate, and the general principles where bylaws should be based.
3. The authorised authority, as to point 2 above, cannot authorize another body to issue
bylaws.
Article 120. Principles and procedures to issue regulations by local authorities are provided
by law.”
As to article 18 provisions, a normative act should be:
- based on the law;
- make possible the law execution;
- follow law principles;
- based on issues provided by law;
- predicted by law for its existence;
- issued by an authority prescribed by the law.
It becomes clear that the administrative normative act existence should previously
be described by a law imposing an administrative authority to issue that act. It often
happens that different laws do not provide any specific law provision for the release
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of a new bylaw and so few problematic may rise. As a consequence the act should be
invalid as produced without a clear law provision on its existence, and against
constitutional rules on its production. In that case should we raise an invalidity coming
from unconstitutional provisions or invalidity deriving from the act being against the
law? It is quite complicated, but we should opt for the illegality version, as the
normative administrative act has been issued differing from emissive legal provisions.
If there are no particular law provisions, the producing of an authorized act is against
the law. It is the law which doesn’t consider or need inappropriate by laws on that
subject. Constitutional provisions on this issue regard procedural and not substantial
ruling.
At the other side, in a practical view, more problematic remain those regulations
produced by authorised public authority, being against legal provisions (the simplest
case), law applicability, principles and law intentions.
Administrative justice is a phase in the decision-making process of the administration
and also it is an instrument for justifying administrative actions. According to a famous
phrase of a French lawyer in the 19-th century (Henrion de Pansey 1742–1829), “judging
the administration is still part of the process of administrating”. The objective required, is
the best administrative decision. In the event that the administrative decision is
annulled, a new administrative procedure generally follows, with a view of correcting
the error pointed out by the court. No complete separation therefore exists between
the administrative phase and the judicial phase: The two combined produce “right
decisions” (Woehrling, 2006, 35).
Across Europe two tendencies can be seen in the system of judicial control of the
administration: – A “substantial’s” tendency: The role of the judge is to find the “right
solution” corresponding to a “legal truth” and to guarantee its application. This
approach concentrates control over the content of the contested decision. If the decision
conforms to the right solution, it must prevail, even if it is impaired by procedural
flaws (German System). At the other hand there is a “procedural” tendency: As neither
the judge nor the administration really knows the right solution, it is necessary to
simply verify that the decision taken was “fair”; in other words, that it was made
following an equitable procedure that permitted each party to voice its opinion. This
could be referred to as “a procedural truth”.
Also, based on well known principle of European administrative law (especially
German and Italian), “the principle of preservation”, even in the case of substantial
deficiencies of form and procedure, there may be a potential valid act. This may
happen only in the specific case that an identical act would be issued even in the case
that the form and the procedure would be validly applied. At this case, in a
conservative point of view there is a will to overcome excessive formalisms of the
principle of legality on the basis of a substantial review of acts legality. So we would
have a superior and effective protection of the administrated, meanwhile conserving
the economy and efficiency of administrative activity (Pepe, 2015, 15).
Developments in recent years have made it possible in most European countries to
reinforce the extent of judicial control in the Government Acts. Some administrative
decisions have remained excluded from judicial control because of their “political”
content or because they concern the most important public powers of the state. This
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reason for exclusion of judicial control is increasingly being challenged (Law 29/1998
of Administrative Jurisdiction in Spain) once these decisions have an impact on legal
situations (Woehrling, 2006, 36). Article 1 of the Law 29/1998 on Administrative
Jurisdiction in Spain provides that “The Judgement of Administrative Courts concerns
the questions arising from, the execution by Public Administration of the Administrative
decrees, and regulations of lower level than the Law, or even the Legislative Decrees (as to
Article 85 of the Spanish Constitution) if they have exceeded the limits of their delegation”.
Anyway referring to law principles or intentions, how should a court evaluate their
legality? Which should be more able to recognise law principles or intentions, the
Administrative Court of Appeal or the Council of Ministers (if we have to deal with a
Council of Minister Decisions)?
The law on Administrative Courts (49/2012) regarding the limits on the judgement of
a case provides on its article 37 that:
1. The Court examines the opposed administrative activity legality, based on proves

provided by the parts and also on legal and fact situation which existed in the
moment of when the administrative activity has been realised. 2….

3. In the case when law has authorised the administrative authority to have
alternative choices, in issuing an administrative act or other administrative
activity, the court also judges if:

a)  The choice by public authority has been realized in concordance with law
objectives and purposes;

b)  The choice by public authority has been realized in order to achieve law aim;
c) The choice from public authority shall be in proportion to the situation that has

dictated it.
4. In the case of an administrative normative act, court shall examines its legality,

while analyzing the three criteria prescribed in point 3 if this article...
At this regard, in a preliminary view, it results almost obvious the provision of point
1 as above, while administrative act legality examination should be based on proofs,
and also on legal and facts situation of the moment it was produced. An administrative
normative act which is clearly against the law or other superior provisions, (e.g.
international conventions), may normally be examined by the Administrative Court
of Appeal judging as a Court of First Instance (Art. 10 point 2 b of law 49/2012), and
declared invalid. Anytime there will be evident discordances between normative acts
and the law, obviously the act should suffer consequences of invalidity.
The normative act which is produced “…on the basis of and for the law implementation...”,
cannot be a mechanical reproduction of law provisions. Naturally, this kind of
secondary normative is aimed to prescribe the ways law is applied. At this regard,
secondary provisions should elaborate the law, including only application
technicalities, or should even interfere inside its substantial content? It is a question
with different consequences. Even when establishing only application technicalities,
authorities may interfere in its substantial content. The substantial aim of the law is
strongly connected with its way of application. There is no defined difference between
substantial content of the law and its application provisions. Anyway, while
implementing the law, there should be even additional normative provisions which
interfere even at the substantial effects of the law based on the law logic, aim, and
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intentions.
These additional substantial provisions are also characterised by a discretional nature.
Discretion is the power or right to make official decisions using reason and judgement
to choose from among acceptable alternatives (as by Farlex Legal Dictionary
definition). “The judgement to choose from among acceptable alternatives” refers to
the common sense of the law, and what the law should consider as “acceptable” in
its intentions and the logic of its substantial provisions.
At the other hand, article 37 of the law 49/2012 prescribes the court judgement of an
administrative normative act under the same criteria as for individual administrative
acts produced under discretional basis.
1. The choice by public authority has been realized in concordance with law

objectives and purposes;
2.  The choice by public authority has been realized in order to achieve law aim;
3. The choice from public authority shall be in proportion to the situation that has

dictated it.
So the regulations legality is observed under the point of view of those three criteria.
It means that their illegality should be evaluated not only if there is an open contrast
with superior law provisions, but also when apparently there is no evident contrast
to the law.
At this point, in the legality evaluation, the judge should evaluate administrative
discretion. Discretion used by public authorities is even higher if regarding their
political decisions. As a matter of fact, if a regulation is issued by a political
administrative authority, it should be analysed if the act “… is in concordance with law
objectives and purposes, in order to achieve law aim, and in proportion to the situation that
has dictated it…”.
This power, given to the court, if we refer to administrative normative acts produced
by public authorities of political nature, is in substance in contrast to the right of
exercising political powers. The same political public authorities (e.g. the Council of
Ministers) are the ones who have been direct actors on law drafting and its approval.
In a Parliamentary form of government, the Council of Ministers is controlled by the
same persons controlling the parliamentary majority. Parliamentary activity is strongly
influenced by the Executive and its political activity. The law is the typical example of
political will of the governing majority.
So, the Council of Ministers, or every single Minister, are the same authorities which
have been drafting the law. The competent Ministry has initiated and drafted the law
and then it is approved as a draft law by the Council of Ministers. The same Council
of Ministers and the same Ministry will be the one to produce the necessary regulations
(as normative administrative acts) on the basis of, and for the law implementation. At this
point, the question that may rise is. Who else better then the central government
would be the most able to evaluate, the law objective, purposes, aims, or direct
proportionality to the situation imposing that law? These considerations should lead
us in a more restricted position of judicial review on regulations.
The power to judge the politics should be evaluated case by case, but also some
guiding lines should be established. These should be some basic guiding criteria and
limits to be followed by the judges in the evaluation of the objectives, purposes, aims
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or the proportionality to the situation that has imposed the law. Specific judgement
criteria should be settled even from the higher courts case law; meanwhile the legal
criteria remain immutable.
At this point, the question remains: How the courts judges on discretional acts? In
fact there should be no particular difference if the court deals with an individual
administrative act or with a normative one. It becomes a question of how the judge
uses his consciousness while judging on the choices made by the public administration.
Is the consciousness of the judge more effective, balanced, and appropriate then the
one of the Executive?
It is a difficult question to give a sure answer. Anyway, according to the specific
guaranties, the way they are elected at that position, and guaranties of impartiality,
brings logically to opt for a better consciousness of the judges then the one of public
authorities. As we mentioned above, public authorities are often politically influenced,
including economical influences. The judges are the heart of the guaranties of the
public interest and good governance. From the entire system of justice, the guaranties
of impartiality, protection of the public interest, experience, evaluation above the parts,
the justice system is a more sophisticated system of people, referring to the law and
public interest protection. At least, if the judges were not, there wouldn’t be any need
to have in general a judiciary control over the Executive. The entire system of division
of powers would be based in a wrong perception. So, in principle, we should believe
on the judge’s consciousness. The legitimacy of its judicial control even on political
activity cannot be avoided.
Meanwhile, at the other hand judges should not feel as strong as to block or influence
the political decision making of the central and local government. Not only the law,
but even courts should establish some limits to their interference to politics. At this
point it seems easier for political powers to interfere. Politics can make the law. They
can limit the judges. Anyway there cannot be limits over constitutional principles as
that of the Division of Powers. Other judges will be called to interfere in that case.
Even constitutional provisions have their conflict between them. As for an old
illuminist principle: “Les juges ne sont pas la bouche qui pronounce les paroles de la loi…”
(Montesquieu “De l’esprit des lois”, 1777). Anyway modern constitutions deriving
from the same philosophy do not have such a provision. It means that constitutionally
speaking there is no judge who will only pronounce the words of the law in his
decisions, but is called to interpret the law following certain criteria. The decision is
based only on data’s which are filed and examined during the process. The Court evaluates
the proofs, as by its internal conviction, which has been formed from the evaluation of the
entire circumstances of the case (Article 309 of Law 8116 date 29.03.1996, Code of Civil
Procedure).
In Common Law systems, the judges have higher interpreting power. If, however,
the court finds that the current dispute is fundamentally distinct from all previous
cases (called a “matter of first impression”), judges are required to rule by creating a
“precedent”. The new decision will have binding capacity for future courts decisions.
The new rule is realized regarding similar cases and the internal consciousness acting
on equity basis.
The United States, article 706 of the Administrative Procedure Act of 1946 gives an
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interesting example of law definition on the Scope of Review exercised by the courts
over regulations produced by the executive. “To the extent necessary to decision and
when presented, the reviewing court shall decide all relevant questions of law, interpret
constitutional and statutory provisions, and determine the meaning or applicability of the
terms of an agency action. The reviewing court shall -
(1) compel agency (public authority) action unlawfully withheld or unreasonably delayed;

and
(2) hold unlawful and set aside agency action, findings, and conclusions found to

be -
(A) arbitrary, capricious, an abuse of discretion, or otherwise not in accordance

with law;
(B)  contrary to constitutional right, power, privilege, or immunity;
(C) in excess of statutory jurisdiction, authority, or limitations, or short of statutory

right;
(D)  without observance of procedure required by law;
(E) unsupported by substantial evidence in a case subject to sections 556 and 557 of

this title or otherwise reviewed on the record of an agency hearing provided by
statute; or

(F) unwarranted by the facts to the extent that the facts are subject to trial de novo
by the reviewing court.

In making the foregoing determinations, the court shall review the whole record or those
parts of it cited by a party, and due account shall be taken of the rule of prejudicial error.”.
This provision refers to both cases of individual and normative administrative acts
(regulations). At this point of view, the Judges interfere and compel agency action
unlawfully withheld, and hold unlawful and set aside agency action, findings, and
conclusions found to be: - arbitrary, capricious, an abuse of discretion, or otherwise not in
accordance with law.

In 1984 the US Supreme Court decided the seminal case Chevron U.S.A., Inc. v.
Natural Resources Defence Council Inc. a case involving the Environmental Protection
Agency (EPA) interpretation of the term stationary source in the Clean Air Act. In a 6
– 0 decision with three justices not participating, the Court reviewed the entire
rulemaking record and concluded that the EPA’s interpretation “represents a
reasonable accommodation of manifestly competing interests and is entitled to
deference in a situation in which the regulatory scheme is technical and complex”.
The Court then proceeded to comment on the fact that judges are not expert and are
not politically accountable, as are both Congress and the agencies (through the
President).
Chevron has become one of the most frequently cited, and most frequently commented
upon, decisions in all of federal administrative law. Most importantly, the case
enunciated a vitally important analytical framework now referred to as the “Chevron
two-step” (Fox, 2008, 315).
STEP ONE: a reviewing court must determine “whether Congress has spoken to the
precise question at issue.” If this is the case, neither the agency nor the courts can
alter this pronouncement. In other words, both agency and courts must conform to



ISSN 2410-3918
Acces online at www.iipccl.org IIPCCL Publishing, Tirana-Albania

Academic Journal of Business,  Administration, Law and  Social Sciences Vol. 2 No. 1
March 2016

20

the statutory language irrespective of their own views on the subject. But as the Court
acknowledged in Chevron, Congress has a history of writing relatively ambiguous
statutes that permit the agencies to fill in many of the gaps though the agency’s own
policymaking and interpretation.
STEP TWO: if Congress has not directly addressed the matter – i.e., if the statutory
language is either silent or ambiguous – the reviewing court then examines the agency
interpretation of its statutory mandate. The court must defer to the agency’s position
if the court concludes that the agency’s action is reasonable. Ultimately in Chevron,
the Supreme Court concluded that the EPA’s bubble policy was a reasonable
interpretation of the Clean Air Act.
This seems on its face to be a rational way to deal with a constantly perplexing problem
of review of agency policy making. It is also consistent with the whole line of previous
Supreme Court opinions…, holding that courts should not lightly overturn agency
action on any grounds (Fox, 2008, 315).
Few years later, the Court stated that “The judiciary is the final authority on issues of
statutory construction and must reject administrative constructions which are contrary to
clear congressional intent..” (US Supreme Court “Immigration and Naturalization
Service v. Cardoza-Fonseca”, 1987).
However, Congress may further limit the scope of judicial review of agency actions
by including such language in the organic statute. To set aside formal rulemaking or
formal adjudication whose procedures are trial-like (Art. 556 of U.S. Administrative
Procedure Act) a different standard of review allows courts to question agency actions
more strongly. For these more formal actions, agency decisions must be supported
by “substantial evidence” after the court reads the “whole record” (Art. 557 of U.S.
Administrative Procedure Act) which can be thousands of pages long. It seems the
same way how in Europe, Government through the Parliamentary delegation gives
to itself more binding power to exercise legislative authority.
A common problem is that, for some issues, courts are entitled to be the deciders
perhaps influenced by agency view but nonetheless themselves independently
responsible for the conclusions reached. For other issues, the conclusion that Congress
has validly delegated authority to the agency carries with it the corollary that the
agency is responsible for decisions, and the court’s function is limited to oversight.
Telling the two apart, and then securing judicial recognition of its subordinate role in
the oversight context, has been a constant challenge. It is not made easier by
recognition that the intensity of the court’s supervisory role varies with context. Still,
acceptance of the proposition that courts are ultimately responsible for some issues,
and agencies are responsible for others, is central (Strauss, 2008, 817).
Unlike arbitrary and capricious review, substantial evidence review gives the courts
leeway to consider whether an agency’s factual and policy determinations were
warranted in light of all the information before the agency at the time of decision.
Accordingly, arbitrary and capricious review is understood to be more deferential to
agencies than substantial evidence review. Arbitrary and capricious review allows
agency decisions to stand as long as an agency can give a reasonable explanation for
its decision based on the information it had at the time. Accordingly, courts are strict
under the substantial evidence standard when agencies acts like courts because being
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strict gives courts final say, preventing agencies from using too much judicial power
in violation of separation of powers (Hall, 2009, 456).

Final Conclusions

In most of the judiciary systems, the limits of reciprocal control between powers of
the state remain a never ending process of practice. It is usual that the law gives to
the administration a wide margin of opportunity. The way how executive would use
its discretion, should be judged in an appropriate way by courts. The limits of court
interference in administrative decision making would produce a fair system of
judiciary control but may be even a usurpation of government independence of
political decision making or administrative flexibility.

The principles and confines which Courts would not be able to exceed in judging
these cases should include:
- Public administration has a wide margin of opportunity evaluation if this is
permitted by law;
- As to the US Supreme Court opinion courts should not lightly overturn agency
action on any grounds (US Supreme Court “NLRB v. Hearst Publications Inc.”, 1944).
- Courts should reject acts contrary to clear legislative will, as to US Supreme
Court Case “Immigration and Naturalization Service v. Cardoza - Fonseca”, of 1987,
“The judiciary is the final authority on issues of statutory construction and must reject
administrative constructions which are contrary to clear congressional intent..”
 – The exercise of discretion power is analysed in the framework of general principles
that limit administrative activity scope of application like: the principles of equality,
proportionality, legitimate expectation, etc.
– Consider whether a public administration factual and policy determinations were
warranted in light of all the information before the agency at the time of decision.
The fact evaluation should be based on all pertinent facts and disregard all irrelevant
ones. All those facts should be notified to the parties concerned, who can then discuss
them. All different factual elements must be evaluated, in the view of their relative
importance, as fixed by law.
- Judicial review should allow administrative decisions to stand as long as the
administration can give a reasonable explanation for its decision based on the
information it had at the time. Judicial review should not replace the administrative
activity, as it would interfere to the separation of functions between different powers
of the state.
– The courts must also be sure to take into consideration the objectives and proper
purposes set by the legislative authority that has granted that powers to the
administrative authority. This power should be used only to reach the objectives for
which it has been established.
– The administration must also make a real and complete use of its powers. It cannot
maintain a procedural position of principle without examining the particular
circumstances of each case.
– The judge may correct administrative facts evaluation, if this assessment appears
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to be excessive or unreasonable.
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