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Abstract

Social interest and main aim of this paper is to introduce a proper problematic of this institute,
given that after the war in Kosovo, numerous usurpations have occurred. A vast number of
related cases are pending to be solved which at first impression seem to be unimportant.
However, having such cases unsolved which are deliberately categorized as proceedings of
an urgent need by the legislator, frequently resulted with serious consequences as well as
commission of major crimes. Today, the approach that obstruction of possession is a factual
power over an item prevails, which provides a legal contribution pursuant to law and enjoys
civil-legal protection. A crucial legal contribution of possession is its court protection in case
of obstruction by unlawful self-judgment. Possession also enjoys independent protection of a
right over an item. Given that possession itself is not a right whatsoever, herewith we may
conclude that obstruction of possession constitutes infringement of no rights. However, should
the obstruction to possession is committed violently, such possession constitutes the right’s
infringement provided that every violent act is unlawful, and thus it is correctly protected by
an interdict claim.
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Introduction
The possessor is entitled to legal protection against disturbance or acquisition of
possession.1 Unlike the previous fundamental law on legal property acquisitions, the law
applicable to proprietary rights and other rights in its provisions in a decisive way provides
that disturbance or acquisition of possession shall be unlawful in order to provide
assistance on defence to the possessor (Article 111, Parag. 1, of Law no.03/L-154 on Property
and other Real Rights - LPRR). Thus, if the disturbance or acquisition of possession is
based on the disturbance to the possessor of the property with legal authorization or
decision of the government body, there is no unlawful nature of disturbance to the
possession and the possessor does not enjoy the protection of possession. Possession
acquisition means taking permanent possession of the property from the owner. In this
case the third person acquires the thing fully from the owner and thus makes it impossible
for him/her to exercise the same powers over such thing. Disturbance is any obstruction of
possession, resulting in the acquisition of the thing. In this case, the third person disturbs
the possessor in the use of the possession and thus hinders him in exercising his pre-
emption right. Disturbance can be done in various ways, thus it is difficult to count roughly
all cases of possession obstruction. Possession obstruction can be done in different ways:
by action, lack of action, with factual and verbal actions.

Judicial protection of possession

Protection of possession is provided to all possessors who have the right to property,
even those who do not have such a right (vicious possession) due to the reason that
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possession disputes do not prove the right to possession but only the final factual
acquired possession. In order to enjoy possession protection, two criteria must be
met: to have possession – where there is no possession, there is no protection of such
and interference to possession – acquisition or obstruction of possession. In case of
possession obstruction, the possessor is entitled and has the opportunity to be protected
in two ways from disturbance and acquisition of possession: Self-help – possessor is
entitled to self-help against whoever interferes unauthorised to his possession or takes
over his possession provided that the risk is direct, that the self-help is required and
such action is appropriate to the case where such risk exists (Article 112 of LPRR).
Self-help represents special protection, that means to protect the possession by own
means and efforts, without participation of state bodies that is not institutionally:
Judicial protection– is considered a regular protection of possession which is
implemented in contentious proceedings by lawsuit for return of possession and
lawsuit due to disturbance of possession (lawsuit on obstruction of possession). When
the claimant, prior to filing the lawsuit on obstruction of possession, has used the
right to self-help, in the specific case, there is no judicial protection required (District
Court of Gjilan Act. 827/2009). Other legal remedies that deal with the possession of
protection have been taken from the previous law. The civil-judicial form of possession
protection is judicial protection which is implemented by contentious procedure by
lawsuit/claim for return of the possession and lawsuit on disturbance of possession
(lawsuits for obstruction of possession). The roots to these lawsuits derive from Roman
law. The right to protection of possession is pre-emptive to every possessor regardless
of the fact on how long has been in possession thereof and regardless of the fact if the
possessor is responsible or irresponsible, lawful or unlawful. The possessor is entitled
to require judicial protection on obstruction of possession within 30 days from the
day of notice on obstruction to the obstructer and latest to one year from the day of
obstruction (Aliu, 2013, 68). Possessor, during the defence of the obstruction, is bound
to determined period of time after expiry of which it may be discontinued only by
injunction which comes from the right to possession. After expiry of this period of
time lawsuits for obstruction of possession are extinguished unlike all other injunctions
which by expiry are prescribed. Main characteristics of the procedure in contests on
protection of possession are: urgent procedure and limitation to review itself and
proving the final factual situation of the possessor and existing possession. If in these
contests the possession and implementation of the final factual possession is protected,
the review of the right to possession is prohibited, based on legal grounds of
conscientious and unconscientiously possession of claims for compensation of
damages.

Proceedings in disputes due to obstruction to possession

One of the basic principles which should guide the court in dispute of possession
obstruction is the need for urgent procedure. Based on this, the court is obliged that
after receiving the lawsuit, the case should be settled and the hearing should be
concentrated on the evidence. The obligation of urgent action means that the court
shall take into account the priority of the urgency of such case while taking into
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consideration in relation to other disputes that according to law are not considered
urgent. Since the judicial protection of possession is implemented in contentious
proceedings, obstruction to possession proceeding, as any other dispute proceeding,
is initiated by lawsuit. Immediately upon receipt of the lawsuit, the court after
preliminary hearing of the lawsuit verifies if it is competent (reviews the real and
territorial competence). If it finds to be not competent to the case, without any delay
shall assign the real and territorial competent court. If the court finds to be competent
to act upon the lawsuit claim, it verifies if the lawsuit comprises of required elements
for a lawsuit for obstruction of possession .If the lawsuit does not contain all required
elements, the court returns the lawsuit to the claimant for amendments and changes,
with recommendation on what needs to be amended or changed. If based on the
facts stated in the lawsuit, there are grounds for the claim to be considered as an
obstruction to possession dispute, the court shall review it as an obstruction to
possession dispute even though such a thing is not stated in the lawsuit due to
obstruction of possession (District Courtof Gjilan, Act. No. 51/2009). After the
termination of the procedure where all the evidence proposed has been reviewed
and all the decisive facts have been verified, the court makes a ruling (Brestovci,
2004,  128 ).

Lawsuit for obstruction of possession (interdictum retinendae possessions)

Any action by which the possessor is obstructed in exercising factual power over the
possession and which does not have as a consequence acquisition of the object of
possession, is considered obstruction. Any obstruction in exercise of quiet and factual
power over the thing is disturbance. Every possessor has the right to protection from
disturbance on possession. This protection is implemented through filing a claim for
obstruction of possession. The claim can be filed by possessor against whom was
committed obstruction of possession, however the right to file such claim has only the
direct possessor (the person who directly exercises the factual power over the
thing).Direct obstruction of possession can consist of actions where by prohibitions or
threats is limited the possibility to transfer the thing to the other person. The lawsuit is
filed against the person who commits the obstruction that means the person whose
will is decisive for committing the obstruction or existence of obstruction to possession.
Through lawsuit is requested termination of obstruction that is removal of the obstruction
source, so that from the same there is no more new obstruction. It can be requested also
termination of future obstruction, if there is a threat for repeated obstruction.
The accused can file an objection against the lawsuit but cannot invoke on the right of
possession to the thing. The accused may file an objection that the lawsuit is expired
of the right for protection of possession is void. Since the period is preclusive, if the
possessor by the actions of the accused has lost his possession, as first he must file a
lawsuit for return of possession and after the possession has been returned, he can
file for a new obstruction of possession with further disturbance to possession. If it is
not done in such a way, the claim lawsuit can be rejected since in such situations, the
claim lawsuit for prohibition of future obstruction is unreal an illusory premature
(District Court of Pristina, Act. No. 118/2010).
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The claim for return of possession

If by prohibited request of the third person, there comes to acquisition of the property,
the possessor has the right to claim for return of the possession of the taken thing.
The feature of this claim is the possession character which derives from such
possession, thus in the procedure of the same is not considered the right to possession.
The aim of this claim is return of previous situation, respectively return of the object
of possession. It has not to do with toleration or lack of but in essence has to do with
the return of the thing taken (movable or immovable).To file such claim is authorised
the indirect possessor of the thing, but the right to request the object of possession,
which has also the direct possessor (person who exercises factual power over the
thing through another person) in cases where the indirect possessor has lost the object
against his will. Thus, in this case it is irrelevant if the possessor has the right to
possession or not. The claim is filed against the defective possessor (possessor who
has obtained the thing by violence, threat or misuse of authority, claim or precario)
and who at the moment of the filed claim keeps the thing for himself. Objections
against this claim which derive from the right to possession are completely excluded
and the respondent is obliged to realize them in petition contest. Respondent, that is
the accused, may exclusively call upon his right to possession in case when the
judgment on the possession is to be taken prior to termination of possession dispute.
Respondent may file a petition that he has in possession the thing based on lawful or
any legal valid reason and this petition shall be accepted by the court. The respondent
may file a petition that the claimant has taken possession by force, threat of misuse of
trust and that the claim period has expired.

Timeframe for filing the claim

The timeframe is a limited time period when specific procedure actions can be
undertaken. For certain procedural actions, the timeframe is provided by law (legal
framework), while for other procedural actions is provided that the court define the
timeframes on which the party respectively the other party to the procedure is obliged
to undertake legal actions (timeframe bycourt). Timeframe for filing the claim due to
obstruction of possession is a legal timeframe. This means that the same cannot be
extended neither by court decision nor by will of the parties. Possessor in
implementation of judicial protection is bound to exact timeframe set, a timeframe
which in comparative law is most commonly one year from the day of notification,
respectively taking of possession. In our law, this timeframe is 30 days from the day
of notice to the obstructer and obstruction (subjective timeframe), respectively one
year from the day obstruction is committed (objective timeframe). Subjective
timeframe of 30 days must be within the objective timeframe of one year and it ends
latest by expiry of the objective timeframe. The thing that makes different the claim
for obstruction of possession from the other claims is the preclusive timeframe, after
expiry of which, the right to file a claim is terminated, whereas with other claims
after expiry it comes to prescription. Thus, with expiry of preclusive timeframe, the
possessor cannot file a possession claim but can file a petition claim (actio rei vindicatio,
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actiopubliciana, actionegatoria). When deciding, the judge takes care ex officio on this
timeframe, but the fact that the timeframe for filing a claim has expired must be proven
by the respondent. If he proves the timeframe has expired, the claim is rejected as
expired. In practice, there are various opinions whether the claim in case of expiry is
rejected or refused. According to one opinion, it is said that the claim is refused since It
has to do with the substantive-legal objection, similarly to prescription objection. Thus,
based on the analogy, this claim must be refused. According to the second opinion, the
claim must be rejected since the timeframe for filing the claim is of procedural type
whether it is regulated by substantive or procedural laws. The problem of taking into
account the timeframe for filing the claim on possession appears from time to time
when there is an obstruction of possession situation. There are different opinions on
when the timeframe should start for effective filing of the claim, ads in such cases: the
timeframe is taken from the first action – this opinion is completely unacceptable due to
the fact that when the possessor has passed the first timeframe, counting that the
obstruction shall not be repeated, loses the right for new action– this opinion brings the
possessor the opportunity to protect his possession at any moment when disturbed.
The timeframe is taken from the day when according to reasonable assessment is
clear that the obstruction shall continue although for discontinuing of such intervention
is required.
This solution is difficult to be implemented in practice since the moment when it is
clear the obstruction shall continue and its discontinuation is impossible to be
ascertained through required intervention. According to approved judicial practice,
if the obstruction continues, the timeframe for filing the claim for obstruction of
possession is taken from the first action on which the possessor was aware, whereas
if such obstruction is continued timeframe, it is taken from when the possessor has
become aware of such new obstruction. (District Court of Gjilan, Act. No. 385/2008).

Conclusions

The purpose of this study on the matter and its implications is to be undertaken through
a creative approach in function of proposals-ideas given for the solution of disputes of
urgent nature as provided by law itself where these cases are registered in and not be
left aside for any moment, and the same be acted upon by the experienced judges who
are most efficient at work, by organizing seminars with eminent experts from the field
of civil law, judges and lawyers, in order to increase the awareness on this matter and
achieve the goal that this issue be understood to be of utmost importance in order to
impact the reduction of cases of such nature so the lack of their timely solution does not
reflect the increase in number of cases from other areas in the courts which derive from
the source of these disputes due to their untimely resolution.
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