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Abstract
Nowadays, with the aid of technical records - recordings (audio, visual or combined audiovisual) events and occurrences can be registered in the outside world in detail. The recording
enables the creator or anyone who has it in disposal that at any moment of its reproduction,
it can be found in detail how the recorded event has happened or how an occurrence seemed
at the time of the recording. Among the current formats of technical records are included:
photography, ﬁlming, magnetic, magnetoscope, and videophone recording etc. (Sahiti &
Murati 2016, 295). The possibility provided by the rapid technical development is also of
interest to criminal procedure because technical records containing any fact that may be proved
in criminal proceedings may serve as a source of knowledge about facts. In other words, they
may serve as evidence to establish facts in criminal proceedings. Given the extensive options
that technical fact recordings provide, entities that use the aid of various devices from this
ﬁeld, as well as the diﬀerent purposes of the author of the recording which have led to the
case of making the recording, there is a reasonable question of the permission on their use
as evidence in criminal proceedings. In Kosovo, the situation is clear in terms of recordings
made in the criminal procedure, as Kosovo CCP 1 provides the possibility of photographing,
ﬁlming, sketching, etc., of the crime scene, audio visual recording etc. examination of persons
(defendant, witness, expert) or recordings of any action on judicial review.
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Introduction
Many courts have begun to diminish the importance of the confession of the suspects,
and have begun to reinforce the importance of material evidence in a judicial process.
It may happen that a fact does not comply with the hypothesis raised or investigation
version, but then the hypothesis should be changed in order to ﬁt to the facts and
not the opposite. Documentation of the situation at the crime scene is very important
for the further ﬂow of pre-criminal and criminal procedure. The meaning is that,
someone who in one of the stages of the procedure will lead the case, will be able to
gain a be$er insight of the crime scene, as well as the trace materials found at the crime
scene be documented right. A tape or footage, can give details and nuances, which
exceed very much the details or nuances that are reﬂected in wri$en documents. The
accent of a voice, the physical appearance of an object or person, may resolve some
ambiguity or give some sense of the inexplicable statements in the text.
Therefore, in this sense, the records are real evidence and o>en have the same eﬀect
to viewing or appearance of the object in question (Murphy, 2005, 747). Video camera
is a device already known to record video from the crime scene. Before entering
the crime scene, before the examination, obtaining of evidence, the crime scene is
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photographed or recorded. This results in the presentation of the crime scene as it
appeared to be at the time of its examination. For video recording of the crime scene,
the record of examination of the crime scene serves as a script to a ﬁlm. So, the expert
with a video camera follows step by step the description in the minutes of record, to
make more complete the screen presentation of the entire crime scene of the event and
the recording may be accompanied always by reading aloud the text of the minutes
(My>ari, Shishani & Kotri, 2010, 108).
Removal of every trace before this process is completed is accounted to be a big
mistake, because during the trial, any evidence taken before photographing or
recording is performed, may be called into question about its admissibility (Becker,
Ronald F., 2005, 41). The photograph of the crime scene examination is a special
procedural document of a technical nature. It is a technical as well as independent
recording as sui generis procedural test. The content of such recordings is a source of
argument evidence, namely the form which contains facts that are the object of the
argument. If the content of the photograph is accepted, it becomes evidence. Photos
join the minutes and together make up the entireness. Photos must be technically
made clear, visible, understandable and consistent.
Admissibility of photos during a judicial process should primarily be simple. In
principle, the parties agree on the admissibility of most of the evidence presented on
most issues and that this evidence can be accepted without any objection. However,
when there are objections to the admissibility of evidence, the judge must decide
the ma$er under jurisdiction of the court. The parties shall inform each other about
any eligibility issues that should be referred to the judge and opposing evidence
should not be presented or referred to the judge without being judged as admissible
(Murphy, 2005, 95).
It is the duty of investigators to gather all present evidence-testimonies; it is the duty
of prosecutors and judges to weigh the value of such evidence. The ﬁrst test which
evidence must pass is their conﬁrmation in court. All investigators must not only have
knowledge of the eligibility rules of evidence, but also the basic working knowledge
on all kinds of evidence which are considered valid before the court (Becker, Ronald
F., 2005, 16). The investigator should also have such a working relationship with the
prosecutor, and knowledge of his work style which allows evidence to be admissible,
when the same addresses formal questions. New prosecutors may be less familiar
with various legal requirements regarding the admissibility of evidence, rather than
an experienced investigator. Lack of proof concerning the admissibility of a piece
of evidence, which is actually a proof, can lead to the "loss" of that evidence. For
this reason, it is very important that the investigator, who was on the crime scene,
assist the prosecutor in preparing all kinds of questions which help in the process of
admissibility of evidence in court.
Once that evidence can be deﬁned as any material which will assist the court in
determining the probability of past events that need to be investigated, this shows
the importance of the admissibility of evidence in a judicial process. The importance
of cooperation between investigators and prosecutors is of importance also for the
burden of proof in criminal cases. As a rule, the legal burden of proof of each element
of the charge, and thus the guilt of the defendant is carried from beginning to the end
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by the prosecution. As a simple example, may be taken the admissibility of photos
which in principle is not complicated, but may remain incomprehensible or not
clearly explained by the prosecutor who is not familiar with the format of a certain
photo.
All evidence requires a speciﬁc approach regarding their admission process during
the court proceedings. Testimonies are not the same as facts. The facts derive from
testimonies. Testimonies may tend to prove a fact or not, or may be so powerful as
to create a reasonable doubt. The investigator is the one who needs to know what
evidence is required to determine the issue of guilt, if that evidence shows, or fails
to show guilt and when guilt is evident, could that evidence prove the guilt behind
reasonable doubt.
Admissibility of video recording
The rapid development of video and audio recording equipment has opened the
issue whether such recordings may be used as evidence in criminal proceedings. The
modern criminal law was created in the late nineteenth century, when such equipment
did not have such practical importance and extent as today. Therefore, the procedural
codes of the time, although by the principle of free evaluation of evidence allowed
the use of any evidence for the conﬁrmation of an important fact, yet they did not
foresee the procedural way of use of records of equipment and technical instruments
(technical records of facts). This deﬁciency has caused in theory diﬀerent opinions
about legal and procedural nature of their use for purposes of proof. The issue of the
permissibility of the use of technical records depends, as a rule, on the way of their
creation (Krapac, Davor, 2010, 483.).
The importance of video recording is also in the fact that it provides a realistic view
of the crime scene because it gives the impression of the place and relationship of
objects. In addition to the video depiction, there is also a sound description, so it
is necessary to pay a$ention to internal communication during recording. Larger
sequences must be recorded with very li$le interruption in order to avoid larger
crossovers. When recording, it should be continued through the close crime scene,
recording from a distance and then ge$ing closer to the details to enlarging of the
details. Investigators rely on video footage in order to document the crime scene
visually. As technical recording are objects - carriers of evidence, in other words, they
are part of the group of objects (items) that may serve as evidence in establishing the
facts, “it appears that technical records not only can, but in principle, must be used
to establish facts in criminal proceedings” (Bayer, II, 1978, 226). However, technical
recording made by other persons outside the criminal proceedings, which, to be used
as evidence, should be veriﬁed whether it meets the conditions to make possible the
use of it as an evidence.
Evaluation of what the audio, visual or combined recordings prove is made by the
court according to the theory of free evaluation of evidence, bearing in mind the other
concrete evidence. These data can be veriﬁed by other evidence which the court shall
provide upon motion of a party or on its own initiative (Krapac, Davor, 2010, 486.).
We emphasize that the CCP of the Republic of Kosovo, has no provision prohibiting
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the use of the recordings obtained through the criminal oﬀense as evidence (i.e.,
unauthorized wiretapping, unauthorized photography), but since there are provisions
that prohibit the use of violence in criminal procedure for obtaining the statements
from the defendant, witness, etc., we consider that analogue position should be in the
spirit of the law.
Conclusions
These days, rapid technical and technological developments in the world, provide a
good opportunity to conduct successfully fair criminal proceedings and, of course,
the possibility of fair establishment of the facts and evidence in a particular criminal
case. Naturally, the possibility and ways of use of the diﬀerent technical records is
regulated by special laws or codes, which regulate the normal functioning of the entire
criminal procedure in a particular country. Technical records that were mentioned
above, serve as evidence in order to establish the facts in criminal proceedings. In
Kosovo, the Code of Criminal Procedure foresees the possibility of recordings made
in criminal proceedings such as photography, ﬁlm, sketching, etc., of the crime scene,
audio-visual recordings, etc., then the audio-visual examination of the defendant,
witnesses, experts, or recordings of any action on judicial review.
We conclude that the importance of the use of technical records as evidence in a
criminal case is increased when in addition to reading of the minutes in judicial
review; the reproduction of technical recordings is made. The content of the technical
recordings should be a source of evidence of argument, namely the form which
contains facts that are the object of argument. For instance, photographing of the
crime scene, or any other object, if the content is admi$ed by the court, it becomes
evidence. In this case the Code of Criminal Procedure of the Republic of Kosovo
recognizes their probative value. Before the court decides on admissibility of technical
records as evidence, it shall ﬁrst be convinced that the evidence that may be learned is
important, and then any technical record must be veriﬁed with regard to originality
and authenticity. If for various reasons the court establishes that it was intervened
in the originality of technical records, it is normal and obligatory that they be not
used as evidence in criminal proceedings. Evaluation of the content of the technical
recordings in the sense of what it proves, is done by the court based on the theory
of free evaluation of evidence, of course, taking into account also the other evidence,
which is provided in the proper manner to solve any particular criminal case.
References
Abadinsky H. (2007). Organized crime, St. John’s University.
Becker, R. F. (2005). Criminal Investigation, Second edition, Jones and Barle$ publishers.
Bayer, V. (1978), Jugoslavensko krivično procesno prava, II, Zagreb.
Hajdari, A. (2006). Krimi i organizuar. Pristina.
Krapac, D. Kazneno procesno pravo, Zagreb.
Murphy, P. (2010). Murphy on evidence, Translation into Albanian, Tirana, 2010.
Murati, R. (2005). Protection of Human Rights Under Kosovo’s Criminal Code and Criminal
Procedure Code, Chicago-Kent Law Review, Volume 80, No. 1.
105

ISSN 2410-3918
Acces online at www.iipccl.org

Academic Journal of Business, Administration, Law and Social Sciences
IIPCCL Publishing, Vienna-Austria

Vol. 3 No. 1
March 2017

My>ari, E. Shishani, F. & Kotri, H. ( 2010). Kriminalistika, Pristina.
Pepper K. I. (2005). Crime scene investigation, Open University Press.
Shishani, F. (2006). Roli i policisë në parandalimin e kriminalitetit, Pristina.
Sahiti, E. & Murati, R. (2016). E drejta e procedurës penale Pristina.
Sahiti, E. & Murati, R. (2013). E drejta e procedurës penale Pristina.
Sahiti, E. Murati, R. & Elshani, Xh. (2014). Komentar i Kodit të procedurës penale i
Republikës së Kosovës (botimi parë), Pristina.
Criminal Code of Kosovo, Code No. 04/L-082, entered into force on 1 January 2013.
Criminal Procedure Code of Kosovo, Code No. 04/ L-123, entered into force on 1 January
2013.
Commentary of the Criminal Code of Kosovo, Edition of 2014.
Commentary of the Criminal Procedure Code of Kosovo, Edition of 2014.
Code of Criminal Procedure of Albania - with judicial practice, Tirana, 2002.
Pepper K. I. (2005). Crime scene investigation, Open University Press, 2005.

106

